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One of the stimulating challenges to political theory posed by recent history
is the embodiment in supra-national and international institutions of a general con-
cept of (good) “governance”. This concept raises a number of questions related to
its meaning and to the conception of the political sphere it expresses. Other qu-
estions arise concerning the legitimacy of its institutional implementations. On the
one hand, classical democratic ideals commit us to the respect of popular voice,
no matter the direction it takes, provided it is compatible with human rights and
a number of constitutional rules. On the other hand, abuses of political power as
well as common economic and technological challenges leave one with a feeling
of urgent need for international or supranational organization or, at least, coordi-
nated network actions.

The concept of governance is thus at the crossroads of substantive goals
(growth and development, for example) and procedural preoccupations – espe-
cially respect for democratic voice at the national level. Concerns of both types
prove essential to the legitimacy of political institutions. The starting point of this
research has been the hypothesis that our new commitment to “governance”
norms is interlocked with the emergence of new models of legitimate political
action and state regulation.

In this volume, these questions have been addressed with a view to illumi-
nating the real functioning of “governance” norms in international or supranatio-
nal contexts such as the EU (Emmanuel Picavet, Vincent Merlin) and the WTO
(Henri Culot). Several contributions stress the importance of a simultaneous study
of institutional justification procedures and the underlying structure of power
(taking opportunities for collective action into account whenever group initiatives
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have an impact on evolving authority relationships). In an age in which political
power increasingly relies on communication and organized dialogue, the concept
of government is clearly tied to the legitimacy conferred upon the specific varie-
ties of political discourse associated with the concept, rather than solely to the
legitimacy of the institutions and collective choices it embodies.

Luc Foisneau’s paper illuminates current tensions between “governance” dis-
course and classical views of democracy. This leads him to a critical view of
ordinary “democratic governance” parlance in some popular versions of global
justice theory. Focusing on typical forms of multi-sectoral governance in the
contemporary world, especially steering or social-coordination mechanisms with
a public purpose, Kate Macdonald’s contribution to the workshop (paper not in-
cluded in this volume) emphasized both the new elasticity conferred upon public
action or decision-making concepts by the reference to the good governance
format, and the new strategic role of State power in semi-structured social ne-
tworks, especially with respect to information transmission and the constitution
of legal entities.

In this first set of published contributions, the authors stress that democra-
tic theory is faced with the changing realities of governmental problems and pro-
cedural aspirations. This may result in increased reliance on non-classical concepts
(related but not equivalent to the traditional concept of government), as illustrated
by “good governance” benchmarking.

This is further suggested by Emmanuel Picavet’s study of the interplay of neo-
liberal principles of good governance and nation-based political aspirations in the
European Union. For all their vagueness, principles of good governance turn out
to have a structuring role in institutional interactions, so that increased emphasis
on them does not leave the balance of responsibilities unchanged. This can be
documented, starting from examples of uncomfortable relationships between na-
tional political action and principled European governance ideals. Thus, it is sugge-
sted that even though the meaning of principles and the way they are translated
into concrete regulation deeply influence the real power-structure of institutions,
a neo-liberal approach in terms of good governance tends to sever the link between
principles and practices.

Furthermore, the evolving real power of institutions may depend on collective
choice procedures and the way they are put to use by political agents. The simu-
lations of European voting rules offered by Vincent Merlin in his paper have
brought to light the specific importance of procedures and the path from various
cognitive assumptions (about the correct understanding of the one man – one vote
axiom) to properties of the power structure. This also provides a striking example
of the impact of analytical developments in scholarly debates on perceptions of
concrete political issues among real political actors.
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A number of papers address the issues of good governance as they are in-
fluenced by the range of problems and political challenges associated with glo-
balization. In such domains, analysts must pay attention to the interplay of poli-
tical actors’ principles and strategies in their navigation of these challenges. The
centrality of institutional and individual strategies, alongside the impact of lobby-
ing, makes it necessary to investigate the opportunities for democratic control
by concerned people. This may prove crucial in order to avoid the seductions of
general discourses that obscure the strategic side of investing some decision cen-
tres with new prerogatives, possibly at the expense of others. Responding to this
task of mapping the conceptual relationships between democratic and “governan-
ce” frameworks, Terry Macdonald argued in the workshop (in a paper not inclu-
ded in this set) that ‘good governance’ is compatible with democratic legitimacy
only if it incorporates demands for democratic control at multiple levels of global
decision-making.

Henri Culot, in his paper, considers the intrinsic complexity and instability of
references to democracy in WTO’s legitimizing strategies. A major explanato-
ry factor, here, is that those principles which play a structuring role in political
interaction often stand in need of interpretation. This results in an evolving pro-
cess, partly driven by political precedents and tentative strategic moves by in-
stitutions. Also starting from WTO examples, Pierre Demeulenaere brought to
light in the workshop (in a paper not included here) the methodological neces-
sity of a sociological model which does not take ends as given, but rather ad-
justs for various possible and evolving choices in the weighing of benchmark prin-
ciples.

The final group of contributions considers the role of expertise in interacti-
ve governance. One remarkable feature of the emerging models of “good go-
vernance” is the credit given to objective knowledge about the relevant substan-
tial objects of political action, and also about the appropriate forms of collective
action and institutional design. This does not rule out, as it turns out, the growing
concern for dialogue and interactive decision-making in public action.

These issues were highlighted by Philippe Goujon and Tom Dedeurwaerdere
in their workshop contribution, in which they focused (in a paper not included
here) on social uses of the precautionary principle. They concluded that its appli-
cation invariably promotes a flexible view of principles. The discussion by Ber-
nard Reber of the dominant principles of participative technological assessment, in
his paper here, similarly highlights the uncertainties surrounding the relevant bench-
mark procedures and their association with democracy and the empowerment
of citizens. Such uncertainties reflect basic and intractable philosophical dis-
agreements.

The connection between expert political analysis and the issues of institutio-
nal design cannot be overlooked. In many cases, the scientific exposition of insti-
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tutional defects has proven effective. For example, the renewed popularity of the
model of central-bank independence has been fuelled by various analyses of the
relevant macroeconomic and public-choice mechanisms, which have pointed to
such problems as time inconsistency and myopic governmental biases in favour of
short-term results. This problematic is illustrated by Joseph Abdou’s contribution,
which offers a new interpretation of the basic concepts of solvability in game the-
ory, emphasizing their essential connection with individual power and institutional
stability. It is to be expected that progress in the analysis of power relationships
will result in closer ties between expertise-driven institutional design and “good
governance” ideals in the next decades.

One of the emerging conclusions of this integrated scientific and philosophical
enterprise is that international arrangements might sometimes favour a widening
gap between formal power and concrete or real authority. The contrast between
these two faces of social control has been stressed by innovative work in various
disciplines in recent years. Several articles in this collection lend support to the
theoretical insights developed in these fields, and foster the suspicion that techno-
cratic forms of “governance” discourse are sometimes only inadequate ways to
patch up more or less serious democracy-related and legitimacy deficits in relation
to global political authority.

A second general conclusion emerging from this set of articles is that new
governance models are heavily dependent on dialogue and principles, which in
turn may harbour powerful mechanisms of authority migration and momentous
changes in the accepted meanings of words and concepts. The “good governan-
ce” concept testifies to the real effects of words, not only through the well-
known channels of categorization and the subjective representations of states of
affairs, but also through the mechanisms and power structures inherent in the
institutional patterns of global political coordination, conflict and cooperation.

2	�
��������
��

The Oxford meeting from which this set of papers originates benefited from
the participation of a number of (then) doctoral students, who took a very acti-
ve part in discussions of the papers, which involved formal comments: Bernar-
do Bolanos (Panthéon-Sorbonne University), Marc-Antoine Dilhac (Panthéon-Sor-
bonne University), Guillaume Dupont (University of Rouen), and Ayelet Banai
(Oxford University, Somerville College). Two other advanced students were in-
volved in the event: Emmanuelle Périer (Master course in philosophy, Panthéon-
-Sorbonne University), and Céline Froissart (MBA programme, Panthéon-Sorbon-
ne University).
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We express our gratitude to the following institutions for active research
support on this project: Merton College, Oxford University; Maison Française
d’Oxford (CNRS); Agence Nationale de la Recherche (DELICOM research pro-
ject, young-researchers 2005 scheme [ANR JC-JC 05], coord. by E. Picavet);
EUROPAEUM (with special thanks to Paul Flather); and Panthéon-Sorbonne
University, Paris (with special thanks to the “Philosophies contemporaines” re-
search team, the social mathematics team [CERMSEM] and the Philosophy de-
partment [UFR 10]).

The editing process has been part of projects CEEI (Franche-Comté Universi-
ty and Bourgogne / Franche-Comté inter-regional higher education initiative) and
NORMA (“Paris Nouveau Monde” axis within Hesam higher education initiative)
in the process of a critical review and synthesis of relevant antecedent findings
from the DELICOM project.

We are also grateful to Fidela Huanacune, who has provided a photograph
of her Madre Tierra (2005) for illustration purposes on the occasion of the
Oxford meeting, and we express our appreciation of the translating services pro-
vided by Mark Hutchinson (Philippe Goujon’s part of his joint paper with Tom
Dedeurwaerdere) and Danielle Ancin (Pierre Demeulenaere’s paper) under
considerable time pressure.
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La notion contemporaine de «bonne gouvernance» est au cœur d’une ten-
sion mal résolue, qui appelle la critique philosophique, l’analyse conceptuelle et
la recherche empirique. D’un côté, les idéaux démocratiques classiques dispo-
sent au respect pour l’expression populaire, quelque direction qu’elle prenne,
sous réserve de compatibilité avec les droits de l’homme (définis d’une manière
assez générale) et un ensemble de règles de rang constitutionnel. De ce point
de vue, toute tentative pour définir a priori des normes de gouvernance est su-
sceptible d’éveiller la méfiance.

Mais d’un autre côté, certains des abus récurrents du pouvoir politique pa-
raissent appeler le développement d’instruments internationaux et supranationaux
capables de prévenir les violations des droits ou les tendances dangereuses pour
la démocratie. D’une manière plus controversée, on peut considérer que le
développement de normes communes de gouvernance est requis pour supprimer
certains obstacles politiques évidents au développement ainsi qu’à la coopération
et à l’harmonisation économique. Définir de manière minimale certains repères
de bonne gouvernance peut représenter une étape très importante dans cette
direction.
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Le concept de gouvernance se trouve ainsi au carrefour de buts substantiels
(tels que l’harmonisation internationale et une meilleure coopération, le dévelop-
pement économique) et de préoccupations procédurales, qui concernent en parti-
culier le respect pour l’expression démocratique à l’échelon national.

Le concept soulève des difficultés à un échelon principiel. Est-il compatible
avec ces concepts régulateurs fondamentaux que sont la souveraineté popula-
ire et la volonté du peuple? Peut-il s’accorder avec la perpétuation d’un ordre
juridique global enraciné dans la pluralité de nations indépendantes? Dans le cas
de l’Union Européenne, par exemple, les composantes élitistes de la pensée des
pères fondateurs donnent une certaine acuité à ces questions.

Il convient d’aborder ces problèmes en tenant compte de la mise en œuvre
réelle des normes de “gouvernance” dans des contextes internationaux ou su-
pranationaux tels que l’Union Européenne, la Banque mondiale, le Fonds
Monétaire International ou encore l’Organisation Mondiale du Commerce. Com-
ment émergent-elles? De quelle conception de l’action politique ou de la régle-
mentation sont-elles l’illustration et le fer de lance? L’un de nos points de départ
a été l’hypothèse d’après laquelle l’engagement récent en faveur de normes de
«gouvernance» est étroitement associé à l’émergence de nouveaux modèles de
l’action politique.

La liaison avec la pensée néolibérale – notamment le thème d’un processus
de constitutionnalisation néolibéral – est bien connue et bien attestée. Ce qui
reste dans l’ombre, c’est l’aptitude des normes émergentes de «gouvernance»
à affronter les défis démocratiques de la diversité politique, du respect pour
l’expression populaire et pour la neutralité publique, face à d’énormes pressions sur les
institutions publiques en provenance des intérêts privés. Telles sont quelques-unes
des questions dont nous avons voulu renouveler l’examen.

Luc Foisneau
Terry Macdonald

Emmanuel Picavet



��“Good governance” and democracy: Competing or complementary models...�����	
����	�������������
������ ������������

#��	$�������

L0��	M���
������	��
0��$�0��	���
�$�	�0����0	M�O:+4?Q

:��
0���bp
�������	����.�\�����
�'���
�\����4��&����/0���O:5?34/(5�5??Q

���1��� 7�����
������������
2����


���2����������2���	

�-'$"��*+�"� !� A+�D$+�$� )$��� -'�&�E$*

*�D'�A�� '�F*����$� ?� -�*�) ���� �'&%&����

? - � � � � , � � 	 � � � �)� 0�W���� ��&�,0�	B��

�����>�0����&���'0���������YZ�.��>�����q

6 � � � � � 0 � �)� .�X�0���	��� ��&�	0�	��� ����

��>�0����&��.��>���B��
�	��

? 
 0 � � � 	 � � � � �

30�>��&��'���������� 
�&=���0
�,���� B��


���B�,�)� ��� 3�&�&�� =�� ��������	�� .��>����B

�'0���������Y	�� '0��B&�BW� 
��C� 8� 	M�Z� B�B� ���

���������BW� 8� =�� 0�W������� �� ��&�,0�	B�� ��W

��'�0���� M��
�0�	���� '�0�'�,
����� 	M�Z� �.0��

��	������ '������� ��&���,���Z��W
'����YZ


�.�� ��-�=������ !�� 7����� >�� �W=�Z� ��� @�'0��

��������Y	�� .��>����BA� B�,�� ��
�0��
���� ���

�����>�0����	M� 0�W�P��� B��
� ���C�������� 0��

&�	M�'�BC	����	M� �
��0����	M��-�Y����'0���

�����>�0����&��:M�	��=���������	���'0��������

��Y	��.��>����B� 
���0��W����0�
����� 
�� 
�'� ���

.�
�&���	B���-����� '0���� ��	M� '0����
������

�������	�������0P=�����C������.�
�&���	B��
�'��

��B����������>�0����	M�0�W�P���?'0���������YZ

.��>������ ���
����������&�C�����0�����	M

���
�
�	B�	M��&�=����C	� >�Z� '��
0��.���� B�,�

8� 	����&�� ,0�
�	���� 8� $�0&�� 0�W�P�� ��&��

,0�
�	���	M�

/ > � 
 0 � 	 


7M�� '0�>��&� ����
���
M� ��� 
M��� '�'�0� ��


��$���)����/�
M��.M�
M��'�0
�������$�.����.��

X�0���	�� '0���''���� 8q��
M��
� '0�X��.� �
q

8� 
M�
� .���� .�X�0���	�� ���� ��&�	0�	�� ��


����� 
�.�
M�0�� �� M��
�0�	��� '�0�'�	
�X��� M����

X�0� ��&�
���� ������� ��� 
�� �M��� 
M�
� 
M��� '0��

��''���
���������>������!��7M��	���&�
��'�0���

[.��>���B��
�	�A���������
�0��
�X��
��������>�0��

.�X�0���	�� ��� ������� 
0�''��� ��� 
M�� 	��	�'�


���� $0�&���0,� ����.���� >�� ������>�0����&�

/�
M��.M� 
M��� '0�
���� 
�� 
M�� 	��
0�0��� 
M�

,���� �$� '���
�	��� ��.�
�&�	�� '�
� $�0��0�� >�

.��>���B��
�	��&�X�&��
�������
�$����&��
���

��� ��$$�0��
� $0�&� 
M�� ,���� �$� ��.�
�&�	�� '�


$�0��0�� >�� ������>�0��� .�X�0���	�� 
M��0����

�M��� �''����� 
�� ��
�0��
������ ���
�
�
����

[F��>��� B��
�	�A� 	��� 
M�0�$�0�� >�� 	������0��

�����$�0&��M���X�0�	0�
�	�����$���&�	0�
�	�.��

X�0���	��



�! Luc Foisneau

The argument presented in this paper is twofold1: it is firstly that the idea
that good governance and democracy go well together is dubious; it is secon-
dly that the claim to pursue “global justice” as an alternative to neo-liberal go-
vernance, of which “good governance” is a form, is trapped in the conceptual
framework designed by neo-liberalism itself. Although they present their theories
in very different terms, the kind of political legitimacy put forward by global ju-
stice theories or movements is not fundamentally different from the kind of le-
gitimacy put forward by neo-liberal governance theories. When turned into
a political program “global justice” can therefore be considered as a form, ho-
wever critical, of “democratic governance”.

To validate that claim, I will consider the use made of the notion of “global
justice” in The Age of Consent, a political best-seller by George Monbiot. The
hypothesis is that such a book, which aims at transforming a scholarly program
into a political manifesto – its subtitle is explicit: A Manifesto for a New World
Order – sheds some light on the internal limits of the global justice program as
such. There is obviously much more in Thomas Pogge’s philosophical agenda2,
but we shall consider that the political program devised by Monbiot from such
agenda is not totally untrue to its philosophical source.

In order to defend the first two theses, we should agree on the four follo-
wing points. Firstly, apart from specific features linked to neo-liberal thinking
that explain its recent appearance, good governance belongs to the more gene-
ral framework of a liberal justification of politics. Secondly, although proponents
of governance claim it to be compatible with democracy, their use of the term
“democracy” implies a radical change in the understanding of what this term
really means – that is, a politics of autonomy and a specific way of conceiving
of government as the implementation of this autonomy. Thirdly, the way global
justice as conceived in The Age of Consent implies a rejection of the politics
of autonomy wrongly identified with anarchist thinking is not very different from
the way neo-liberal governance thinking rejects the politics of autonomy. Final-
ly, although it claims to oppose the neo-liberal reduction of democracy to a free
enterprise system, the global justice movement does not really succeed in trans-
forming the theoretical framework in which the question of political legitimacy
is addressed by neo-liberal thinkers.

1 Thank you Terry Macdonald for a very useful linguistic revision of my paper.
2 Notably, his proposal of a Health Impact Fund (http://healthimpactfund.com/). It wo-

uld be interesting to see more precisely how this proposal connects with the functioning of
the world pharmaceutical market.
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A historical perspective. If we want to understand what governance is
about and how it relates to democracy, it is necessary to draw a broader picture
and situate governance in the wider history of political legitimacy. In such a pictu-
re the relevant feature is not democracy as such, but the opposition between poli-
tical legitimacy based on the increase in state power and political legitimacy fo-
unded on the limitation of state power3. In the first case, what makes governing
legitimate is the fact that it reinforces the autonomy of the state; in the second
case, it is that it contributes to limiting the intervention of the state. An example
will make this opposition easier to perceive: When 17th-century mercantilists sug-
gested means for developing trade, it was in view of increasing the power of the
state according to a conception of rationality also known as reason of state; when
Adam Smith described the conditions for the production of wealth, it was in
order to increase the wealth of nations – that is, of civil societies, and not of
states.

In those two cases political legitimacy means opposite things: in the first case,
it amounts to increasing the autonomy of the state so that it can be less dependent
on its neighbour states, whereas, in the second case, it is equivalent to reducing
the state’s power of intervention so that market forces can develop on their own.
To put it another way, a political action is legitimate from a state’s perspective
when it contributes to reinforcing the autonomy of the state, and, from a liberal
perspective, when it contributes to preserving the autonomy of civil society. The
latter criterion of legitimacy still applies in the case of good governance, except
that the aim of governance is not only to preserve the market’s autonomy, but
further to contribute to its development by directly intervening in its political
and social conditions. This difference, which is indeed the difference between
classical liberalism and neo-liberalism, implies that neo-liberal political legitima-
cy is not based on abstaining from intervention in the mechanism of the markets
but rather on a direct intervention in the social and political conditions of econo-
mical exchanges. Good governance is the generic name for this intervention on
social and political conditions within a free market4, whether at the local, natio-
nal, regional or global level. “Good” in “good governance” means good for the
functioning of the markets. What, then, is democracy good for in the good gover-
nance scheme?

3 M. Foucault, Naissance de la biopolitique, Cours au Collège de France. 1978–1979,
Gallimard/Seuil, Paris 2004, p. 314–317.

4 A. Kazancigil, Governance and Science: Market-Like Modes of Managing Society and
Producing Knowledge, “International Social Science Journal” 1998, vol. 50, no. 155, p. 70.
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Democracy and the two sources of political legitimacy. Democracy comes
into the argument not as the primary basis of legitimacy, but rather as
a means of implementing the conditions of legitimacy. Put another way, it is
a formal condition of legitimacy, since the substantive condition resides in either
the autonomy of the state or the autonomy of civil society.

Where the basis of political legitimacy lies in the autonomy of the state, de-
mocracy appears as a way of determining the general will of a people and esta-
blishing the laws which people agree to obey; where it rests in the limitation of
state intervention and the autonomy of the market, democracy appears as a way
of obtaining a consensus on market-oriented policies. The change in legitimacy
models implies a radical change in the understanding of what democracy means.

In terms of autonomy of the state, democracy has three main features: it
aims, firstly, at determining the general interest of the state; it presupposes, se-
condly, the possibility of a meaningful political conflict between voters; and fi-
nally, it opposes the all-powerful discourse of science, since the people’s deci-
sion is not supposed to rest on truth but rather on persuasion and conviction. In
terms of market’s autonomy democracy has quite different features: there is, fir-
stly, no general interest of the state, as the latter is only a means for achieving
the good functioning of the economic sphere; there is, secondly, no meaningful
conflict, but only divergent private interests which must come to a compromise
through negotiation; and finally, democracy is always dependent in the end on
economics – that is, on the science of market mechanisms. If we keep those
features in mind, there is obviously no possibility of confusing the two models,
except insofar as those two extremely different approaches to democracy cla-
im to be using the same word.

The neo-liberal use of democracy. What must be pointed out is the way
defenders of governance tend to strip the term democracy of its proper politi-
cal content. Formally, in the neo-liberal approach, there is no radical difference
between democracy and a free enterprise system, since both are based on com-
petition, political parties being considered as a kind of enterprise5. What is cru-
cial is the absence of substantial differences between a democratic and a free
enterprise system, since the content of political decisions must be in accordan-
ce with the requirements of a free market. If good governance is about “the
kind of restructuring required to create a framework for smoothly functioning
modern markets”6, democracy is about the kind of consensus required to allow
for this kind of restructuring.

5 G. Becker, Competition and Democracy, (in:) idem, The Economic Approach to Human
Behavior, The University of Chicago Press, Chicago – London 1976, p. 33–38.

6 C. Hewitt de Alcántara, Uses and Abuses of the Concept of Governance, “International
Social Science Journal” 1998, vol. 50, no.155, p. 106.
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In such a perspective, it makes sense to consider democracy as part and par-
cel of governance, since governance itself is a way of euphemizing the reality of
“state reform” and of “social and political change” in order to further markets’
functioning7. The methods used for obtaining a political consensus on the “neces-
sary” reforms can be called “democracy”, if (and only if) democracy is no longer
concerned with political autonomy, no longer linked to meaningful conflicts, and
no longer independent from the science of market mechanisms. Just as governan-
ce does not mean governing in the name of a people, democracy no longer means
expressing the autonomous will of a people but rather producing a consensus on
the methods best suited to a free enterprise system.

It is, therefore, quite logical to find the two notions associated in the expres-
sion “democratic governance” in various reports by international organizations8.
To speak of “democratic governance” does not mean that state and economic
reforms are expressions of the will of the people; it only means that they have
been formally accepted by an electorate.

The 2005 rejection of the EU constitutional Treatise by French and Dutch
electorates can be seen as a misunderstanding of what a referendum means in
a “democratic governance” perspective: it does not mean that the electorate is
allowed to oppose the “necessary” social and political reforms, but that it is
asked to formally give its consent to the implementation of those reforms. Say-
ing “No” to the project of European democratic governance aiming at better
functioning European markets was considered by experts as a gross misunder-
standing of the nature of this kind of “democracy”. A neo-liberal conception of
democracy as the expression of consent to the economic order of things had
been confused with a conception of democracy as the expression of political
autonomy.

To conclude on this, let us say that there is a significant difference betwe-
en understandings of political legitimacy that take democracy as a means to sta-
te autonomy, and those that take it as a dimension of good governance; and it
is because such a fundamental distinction is being systematically blurred by the
defenders of “good” governance that the terms of the debate are so confusing.
However, pointing out the consequences of that confusion does not make an ar-
gument in favour of a politics of autonomy: we now need to see if the global
justice agenda amounts to such an argument.

7 Ibidem, p. 107.
8 IBRD, Governance: The World Bank’s Experience, Washington, November 1994;

OECD/DAC, Evaluation of Programmes Promoting Participatory Development and Good
Governance, Paris 1996 (unpublished draft synthesis report); UNDP, Governance for Susta-
inable Human Development, Management Development and Governance Division, 1996
(unpublished draft document); UNESCO, Governance and UNESCO: An Operational Appro-
ach from the Social Sciences Sector, 1997 (prepared by Alessandro Motter).
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A political perspective. What has global justice to tell us about the political
legitimacy of world democracy? Global justice is both the name of a scholarly
program aiming to apply the theory of justice framework at the global level9 and
the name of a political movement. In what follows we shall be concerned with
some proposals made at the political level: if we think, of course, that those pro-
posals are connected with the Global justice program, we are not proving the lat-
ter point in the present paper.

The Global Justice Movement has been characterized in various ways: as an
“Anti-Globalization Movement”, first, and, then, as a “Civil Society Movement”,
or a “World Democracy Movement”10. This Global Justice Movement claims to
be defending an alternative view to the neo-liberal one which is at the core of
international institutions today. Just as Pogge’s arguments presuppose a global
background justice – that is, institutional conditions for implementing global ju-
stice11 – the Global Justice Movement aims at conceiving new forms of global
or international institutions in order to remedy the huge inequalities and injusti-
ces of the present world order.

The initial statement made by Monbiot is that, although the present glo-
balized order has been devised by corporate and financial institutions in their
own best interest and not in the interest of the people, this globalized world
which nobody wanted as such presents us with an opportunity to get rid of the
“political national loyalties” which “have made us easy to manipulate”12. By
a kind of historical trick, the “global dictatorship of vested interests has created
the means of its own destruction”13. Thus, the present global situation could be
considered as the precondition for a political and economic transformation on the
basis of an active commitment of millions of people in the rich and in the poor
countries: “Globalization has established the preconditions but this mutation can-
not happen by itself. It needs to be catalysed [...]. It requires the active enga-
gement of a network of insurrectionists who are prepared to risk their lives to
change the world”14. As the last quote shows clearly enough, Monbiot’s appro-
ach presupposes the political engagement of active members whose determina-
tion will be able to achieve the big “mutation”. What we would like to show

9 Th. Pogge, Realizing Rawls, Cornell University Press, Ithaca 1989; Beitz 1999, 198–216.
10 G. Monbiot, The Age of Consent. A Manifesto for a New World Order, Harper Pe-

rennial, London 2004, p. 2, note.
11 Th. Pogge, op. cit., p. 255–256.
12 G. Monbiot, op. cit., p. 8.
13 Ibidem, p. 9.
14 Ibidem, p. 10.
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now is that this first impression is not true to the global justice program, and this
for two reasons, of which the first is political and linked to the conception of
democracy, and the second economic, and linked to the conception of political
conditions of the economic reform needed to implement this new world order.

Democracy vs. Marxism and Anarchism. In his “Equivocal Case for
Democracy”, Monbiot recognizes that in the Global Justice Movement the po-
sition which he calls “democracy” directly competes with two rival ideologies
– that is, with Marxism and anarchism. The definition he gives of democracy is
a classical one: “a form of government in which sovereign power belongs, in
theory, to the people, in which those people have equal rights, and in which the
will of the majority is expressed and exercised through elections between com-
peting candidates and parties”15. So far, so good.

The criticism which is made of Marxism is not, in itself, very surprising: the
oversimplification of social conflict between proletariat and bourgeoisie inexora-
bly ends up in the suppression of any other social elements (peasants, petty bo-
urgeois, Lumpenproletariat, etc.), and, consequently, in the use of violent means
in politics. Although “Marx helped the industrial working class to recognize and
act upon its power”, his program “stands at odd with everything we in the glo-
bal justice movement”, says Monbiot, “claim to value: human freedom, accoun-
tability, diversity”16.

What is more perplexing is the judgment made on the third political alternative
for a global justice program, that is, anarchism. Monbiot recognizes that, “at first
sight, anarchism appears more compatible with the ideals of a global justice move-
ment”17, and that, although he has now “come to reject it intellectually”, he keeps
returning to it. The bad thing with anarchism is that it is not sustainable, because,
having suppressed the state, it does not allow for a mechanism to protect the we-
aker against the stronger. The good thing with it is that it promotes the ideal of
autonomy and self-government. Nevertheless, the problem with anarchism is not
so much its rejecting of the state system, as the latter is sometimes worse than no
state at all, but the fact that it does not allow a sustainable autonomy of the people
who have adopted it, since this autonomy will be easily compromised, if not de-
stroyed, by foreign invaders. Put another way, if anarchism means seeking mutual
advantage within “freely associating communities”18, it can be seen as implemen-
ting the principle of autonomy, which is, indeed, at the basis of true democracy.
However, by refusing a monopoly of violent means to the state, anarchism “re-

15 Ibidem, p. 25, note.
16 Ibidem, p. 30.
17 Ibidem.
18 Ibidem, p. 32–33.
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moves such restraints as prevent the strong from crushing the weak”19, and has
no better outcome in a way than market fundamentalism has20.

The good point, therefore, about “democratic governance” is that it “is more
likely to deliver justice than anarchism is”, because “it possesses the capacity
for coercion: the rich and powerful can be restrained, by the coercive measu-
res of the state, from oppressing the rest of us”21. It can only do so, however,
if the global justice movement does not choose the solution of localizers, that is,
limiting the amount of exchanges and developing the local resources of a com-
munity, but the option of democratizing the world22.

Democratizing the world. In order to correct the anti-democratic dimen-
sion of international institutions, the solution would be, according to Monbiot, to
establish a world parliament: “The only genuine representative global forum is
a directly representative one, by which, of course, I mean a world parlia-
ment”23. The three democratic resources of such an institution are the following:
firstly, it is a forum in which discussion can take place and good ideas can do
battle with bad ones; secondly, it can in principle “hold the global and interna-
tional powers to account”24, and, thirdly, it allows a conception of our common
interests.

The point which is to be stressed is the idea that “we cannot warrant that
democracy will deliver what we consider to be the right results”, that is, “justi-
ce and distribution”; “We can warrant that the absence of democracy will deli-
ver the wrong ones”. Democracy is thus associated with the idea of “risk”: “risk
which preserves democracy”25. No need to insist here on the technicalities of
the world parliament project, but we should only keep in mind the possibility of
establishing one such institution on the basis of constituencies, which would be
distinct from those defined according to the borders of nation-states.

A Fair Trade Organization for the taming of corporations. The point
– made in Chapter 6 of The Age of Consent – is that the solution to the unfa-
ir dealings of the WTO cannot be the suppression of trade among the nations,
but rather the establishment of a Fair Trade Organization (FTO) that would al-
low for the real conditions of development for poor countries. Contrary to the
orthodox free trade dogma that protectionism is always a bad solution, a FTO

19 Ibidem, p. 38.
20 Ibidem.
21 Ibidem, p. 41.
22 Ibidem, p. 62.
23 Ibidem, p. 83.
24 Ibidem, p. 85.
25 Ibidem.
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would recognize the fact that protectionism, or tariffs, can sometimes be a neces-
sary means to protect infant industries. Without such barriers rich countries like
Britain would not have developed at the earlier stages of their industrial history:
“The (textile) industry was nurtured and promoted by means of ruthless govern-
ment intervention”26. A fair solution would therefore be to allow under-developed
countries to benefit today from similar measures. Likewise, allowing the rich
countries to subsidise their agriculture can be seen as an unfair practice, when it
prevents poorer countries from selling their agricultural productions abroad.

Nevertheless, the discriminatory measures accorded to poor nations would not
be for ever: “As those nations which are poor today became rich, they would be
obliged to start to liberalize their economies to the same degree as the countries
with which they had caught up”27. This set of measures would establish a “gra-
dient of opportunity” that would prevent both drawbacks linked to free trade and
to localization. There is no need to forbid trade, therefore, in order to introduce
more justice in the way trade is conducted among nations.

Monbiot’s point is: first, that trade can be an instrument of development for
poor countries and, second, that the states should not be regulated but the cor-
porations themselves, when they contribute to the degradation of our global envi-
ronment or to bad working conditions. By defining the principles of a global re-
gulatory policy, Monbiot considers the way to use the strengths of corporations
in order to improve the situation of the poor inhabitants of the world. Just as
Pogge suggests, Monbiot tries to define the conditions in which “the market be-
gins to work for the poor”28. Through the medium of a licensing body – the
Fair Trade Organization – only corporations that respected the rules of the game
(fair trade) would be allowed to play the game at the international level. Com-
pany performance would be assessed by monitoring the companies accredited
to the organization29.

At this point of the analysis, several remarks can be made: firstly, Monbiot
appears to be very much aware of the necessity to change the social and poli-
tical conditions in which the market game is played; secondly, he is aware that
there is some kind of paradox in the way he becomes involved in the problem
of market regulation: “It may seem strange for an anti-corporate campaigner to
suggest that corporations can become part of the solution”30; thirdly, the answer
to this apparent paradox is to reconsider the status of corporations: “a corpora-
tion is simply a means of exchanging goods and services for money, a vehicle

26 Ibidem, p. 197.
27 Ibidem, p. 218.
28 Ibidem, p. 227.
29 Ibidem, p. 228.
30 Ibidem, p. 234.
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which carries wealth to and from the bank”31. The solution seems to be a taming
of corporations: “corporations are slowly turned into our slaves”32.

The paradox of global justice governance. There is still another, and big-
ger, paradox in the use which is made of the notion of global justice to enhan-
ce fair trade on a global scale: global justice shares with neo-liberalism a com-
mon belief in the fact that “political change is [...] preceded by economic
change”33, and it is surprising to see that the conditions for a real democratic
government of the world find themselves in the transformations of the social and
political conditions of the world economy, that is, world market. Just as neo-li-
beral think-tanks intend to introduce transformations in nation-state policies in
order to implement a “better” – that is, optimized – functioning of the market,
global justice thinkers intend to recommend modifications in the regulations of
the market in order to implement a better – that is, fairer – functioning of the
markets.

An easy answer to our critique is to claim that the aims of the reforms, in
both cases, are completely different: in the one case, it is to increase the bene-
fits of the richest, and in the other case, it is to increase the wealth and living
conditions of the poorest. It is nevertheless striking to see that the general me-
thod, or approach, is similar: it relies on a modification of the social and politi-
cal conditions in view of a better running of the markets.

What then about the status of democracy and its legitimacy in the global ju-
stice perspective? Whereas it seemed that in the global democratic revolution
called for by the global justice movement democracy would come first, it in fact
comes second: the measures needed to address the balance of trade between
nations, and the implementation of regulatory measures imposed on corpora-
tions, appear as a condition for a better market, which itself would allow for
a better political functioning of the world. This is so since in our present world,
with our present international institutions, the economic reforms would not pro-
ceed from a political decision or choice, but from the knowledge of experts in
market development. Democracy could certainly be part of the process of go-
vernance, but it would only be a secondary part: when the main actors had done
their job, democratic forces would be allowed to say their word. As the main
actors are not chosen on a democratic basis, they are comparable to the experts
in neo-liberal institutions, whose function is to establish the “right” policies, that
is, the policies best suited to the better functioning of markets. As governance
is precisely the method that allows us to devise the right transformations in so-

31 Ibidem, p. 235.
32 Ibidem, p. 234.
33 Ibidem, p. 238.
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cial and political systems in accordance with markets’ needs, and without the prior
consent of the people, it is possible to speak of “global justice” governance as
WTO experts speak of “good” governance. Global justice would thus be the right
way to implement “good” governance, since it is a method that allows “global
justice” experts to introduce non-democratic reforms into social and political con-
ditions.

Democracy can certainly play a role in the whole global justice story, but it
only comes second, when the conditions have been modified by the experts, and
that the same experts judge it necessary to call for public consent. Just as Eu-
ropeans were asked to ratify the constitutional Treaty, when it had been esta-
blished by the political and economic experts, the people of the world would be
asked to ratify the new global institutions, when they had been established and
devised by the global justice experts. Although the “philosophy” of the market
can be different, the method used remains very similar, and the function given
to democracy analogous. In both cases what is lost is not only the autonomy of
the people but their capacity of initiative in the political realm (if they were ever
to have one).

Concluding remarks. To conclude, I would say that we have had the
confirmation through the study of the global justice approach to democracy – in
Monbiot’s simplified version of it – that the critics that can be addressed to
“democratic governance”, initially developed in a neo-liberal framework, can
also be addressed to global justice, that is, to one of the variants of anti-globa-
lization thinking.

This clearly shows that the governance approach to politics, key to neo-li-
beralism, is so far-reaching that it has also been used by those, like global ju-
stice activists, who purport to oppose neo-liberal policies. Indeed, we have fo-
und in Monbiot’s global justice program the two main features of neo-liberalism:
firsly, the idea that there can be no political legitimacy as long as the conditions
for market economy (however defined) do not exist, and therefore that gover-
nance that aims at implementing those conditions is the main source of political
legitimacy; secondly, that democracy is not a first-rate principle of political le-
gitimacy, as it used to be the case in the autonomy model, but rather a formal
condition that only concerns the production of consent on previously determined
economical conditions. If it is therefore relevant to say that our age is an age
of consent and that democracy is the means by which this consent can be ob-
tained; this limited use of the word “democracy” does not make for a democra-
tic age. Despite the global justice movement, there have been better times for
democracy.
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Most philosophers have an interest in meaning; some of them are also in-
terested in power. I belong to this category and it should come as no surprise
that I develop a special interest for the dependence of power on matters of
meaning. But meanings in politics are not just a matter of semantics. There is
a strategic dimension to them, in connection with both substantive issues in the
outside world (the effects of politics) and the internal balance of political power.
Presumably, however, the strategic dimension does not nullify the specific ope-
ration of norms or principles, and the associated meanings.

I intend to give a firmer grounding to our understanding of the structural con-
straints imposed by interpretative issues on the evolution of institutional authori-
ty relationships.

Real authority is ordinarily defined as an effective control over decisions. This
kind of control is precisely what power is about, it would seem. Control of situ-
ations is the substance of power, hence the common association of power with
a number of guarantees. In the real world, however, it can be noted that power
gives guarantees only through certain channels and means: especially legal norms
or legal dispositions, the personal use of power, administrative means and also the
architecture of the relationships between the various centers of decision.

Then it can be asked if such means have properties which may affect the
reality of the control of situations. The channels of power are not necessarily
neutral: they could have an influence on the effectiveness of power.

This has long been noted in connection with the personal use of power.
Owing to various qualities and backgrounds, individuals and coalitions are more
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1 This can be a disadvantage for descriptive purposes, since a number or central social or
political norms appear to be quite long-lived once they are established. See Demeulenaere
(2003, p. 119–123).

or less authoritative; hence, they are more or less capable of securing obedien-
ce to their prescriptions. One basic fact is that the ability to be obeyed is not
exclusively determined by formal norms and formal power relationships (such as
those specified in a hierarchical political and administrative structure). Even
when legitimacy is fully warranted in a formal sense, the ability to be obeyed is
not necessarily warranted. Governance norms play an essential role: this will be
illustrated by European examples.

This naturally leads to a conceptual distinction between formal power and real
authority. Power has to do with guarantees, but such guarantees might remain
notional ones. If this is the case indeed, the guarantees can be derived from for-
mal arrangements, such as legal norms or constitutional power allocation, but they
do not give sufficient clues to account for the effective control of situations in the
hands of the agents.
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Principles are not without influence on the allocation of power. They are not
just waiting for implementation: they deal with their own implementation. This
gives them an important role in the ongoing transformations of democracy. They
are not just democratically produced norms among others, but engines in the
evolution of the democratic balance of powers, because they bear on sensitive
legitimacy issues. One way to state this is to bring out the reliance of political
claims (for example, claims of rights) on existing principles and norms which
play an important role as focal points for political actors. Even in a balance-of-
power model of rights such as Coleman’s (1990), there is room for mutual re-
cognition of legitimate power, based on previously recognized rights-allocating
norms. In such a model, however, norms are not usually equipped to survive shi-
fts in the balance of power – with the implication that they are normally short-
lived1. Implementation itself is not just a matter of applying formal legal rules in a
predetermined manner; it has to do with strategic opportunities for agents to refer
to rules one way or the other.

Moreover, the statements by institutions might influence both the success of
the cause they embrace and their own authority position. In the special case of
the courts of justice and constitutional matters, this had been accurately noted by
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legal theorist H.L.A. Hart: “The truth may be that, when courts settle previously
unenvisaged questions concerning the most fundamental constitutional rules, they
get their authority to decide them accepted after the questions have arisen and the
decision has been given. Here all that succeeds is success [...]. The manipulation
by English courts of the rules concerning the binding force of precedent is perhaps
most honestly described in this last way as a successful bid to take powers and
use them. Here power acquires authority ex post facto from success. Thus before
the decision of the Court of Criminal Appeal in Rex v. Taylor the question whe-
ther the court had authority to rule that it was not bound by its own precedents on
matters concerning the liberty of the subject might have appeared entirely open.
But the ruling was made and is now followed as law. The statement that the court
always had an inherent power to rule in this way would surely only be a way of
making the situation more tidy than it really is” (The Concept of Law, 2d ed.
p. 153–54).

The impact of general governance norms on the allocation of power might
thus be indirect and flexible, through the channel of the capacity of institutional
agents to rely on such norms to make the best of their own interaction with
other institutional agents. Ultimately, this flexibility appears to be based on the
widespread influence of interpretations of given principles or rules2. Institutio-
nal agents normally have their say in the process through which definite inter-
pretations are socially chosen – indeed, sociologists have long noted that the
ambiguity of norms is correlated with the importance of influence activities (Bo-
urricaud 1961, 2d ed., p. 320–21).
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As Herbert Simon (1951) suggested, authority might be defined as the right to
select actions affecting part or the whole of an organisation. Starting from
this provisional definition, it is of course obvious that acceptance of authority is
essential to the ability of “selectors” to influence outcomes in a real sense. Se-
lecting actions is one thing, getting the proper results through these actions is
another matter. This holds even if we start from the standard decision-theore-
tic view according to which alternative courses of action are really alternative

2 This was implicit in Demsetz’s observation that normative beliefs are sometimes subject
to normative ambiguity. Demsetz noted this on the basis of antitrust examples, in a discussion of
“essential ambiguity” (about which behaviour “should be tolerated, encouraged, or discouraged”)
in the context of monopoly and externalities. In particular, what counts as unacceptable oligopo-
listic distortion of competition is subject to many possible interpretations. See Demsetz (1981),
sec.VII: “Normative Ambiguities”. The concept of antitrust policy, Demsetz notes, has two po-
lar meanings: it can be defined as directed against price-setting capabilities, or else, toward the
protection of consumers.
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ways to connect possible states of the world and possible outcomes. Admittedly,
in this approach, actions are strongly connected with outcomes; but when several
outcomes are possible, that is to say when there is some amount of risk or uncer-
tainty, the selection of actions is not the same thing as the selection of outcomes.

Acceptance of authority proves crucial to getting the right results through the
exercise of authority. Acceptance has to do with the willingness to have one’s
own behaviour determined by the choice of actions by other people. Of cour-
se, anything will not do. This provides for an important link between real autho-
rity and formal power. More precisely, this takes the form of a necessary con-
dition: the exercise of authority will be accepted, and hence it will be effective,
only if the chosen actions belong to a set of “legitimate” actions. This is usually
warranted by formal norms or principles, or other institutional arrangements.
In an important sense, then, recognized and well-accepted formal power
is a necessary condition for real authority. Hence we must refer to some sort
of “formal” allocation of power if we are to understand a crucial aspect of
obedience to authority. In some sense, there must be somewhere a “for-
mal” allocation which must be recognized as legitimate if authority is to be used
in a smooth way, with predictable success in the attainment of the desired
results.

This is at the root of an approach I shall discuss in the following section, in
the field of the theory of organisations: formal authority results from an explicit
or implicit contract allocating the right to decide on specified matters to
a member or group of members of the organisation. In this approach, acceptan-
ce of authority has to do with belief, or perhaps only with acceptations in some
cases. In order to accept authority, people should have beliefs or acceptations
about the kind of rights-allocation they have agreed upon or about the kind of
rights-allocation they could have agreed upon if they had had a choice. They
should be able to portray the orders issued to them as compatible with their
own beliefs about the correct allocation of power – either in an absolute sen-
se, as in classical contractarian theory or other moral approaches, or in the sen-
se of an appropriate interpretation of positive agreements or contracts. In either
case, it might happen that they can’t manage to back their own acceptance of
authority by beliefs in the strict sense. Then they can choose to “accept” cer-
tain arrangements as correct for the sake of common work, or for the sake of
institutional order, or for any other political or institutional reason. This can hap-
pen even if their true beliefs are at discrepancy with such “acceptations”. And
in the special case of inter-institutional relationships, it might happen that some
acceptations are effective in determining the common attitudes about legitima-
te and illegitimate actions, even though nobody in the institutions holds corre-
sponding beliefs.
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This accounts for the necessity to bring normative issues of legitimacy and
rational acceptance into the picture, when we focus on the more positive issues of
effective capacities for action. Indeed, many researchers acknowledge that nor-
mative studies and positive studies of power are interlocked to a degree which is
quite rare in social or political studies.
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Aghion and Tirole (1997) have put forward a theory of formal and real autho-
rity which may also be viewed as a theory of delegation. Although they have de-
rived much of the impetus for their work from the employment relationship, they
consistently suggest that their model is applicable to other kinds of delegation of
authority, especially from national political authorities to international agencies or
institutions.

Formal power is part of the rule-of-law ideal. The notion that power is not
used in a discretionary manner is essential to it. But it might well turn out that,
in some circumstances, the real control over the relevant issues is in the hands
of a hierarchically subordinate centre of decision. This has been nicely brought
out by the Aghion-Tirole study of authority in the framework of a principal-agent
model with asymmetric information. For example, the principal might be a su-
pranational authority, and the agent might be a given country.

In their model, P (the principal) proposes a contract that allocates formal
authority (to P and to the agent, A) over the future choice of projects. Then
P and A privately gather information over the projects’s payoffs (they do more or
less effort in this respect). Next, the party without formal authority communicates
to the controlling party a subset (of his choice) of the relevant projects’s payoffs
he has learned. The controlling party finally picks a project or none, on the basis
of his/her information and the information handed over to him or her by the other
party.

Their model explains how a poorly informed (or overloaded) principal might
optimally (not just routinely) rubber-stamp the agent’s proposals by fear of pic-
king a worse alternative, even though the proposals do not qualify as optimal in
the principal’s eyes.

Several formal relationships are investigated: in the case of “integration”,
P can always overrule the agent. Typically, if he is relatively well informed, he
will reject the proposals from A when they are not congruent enough with his
own preferences: in such a case, P is not dependent upon the efforts and pro-
posals of A; it can safely be said that he has real as well as formal authority.
But this is not always the case.

The lack of time to gather or use information might result in the subordina-
te’s having real, although not formal, authority. Such a mechanism may be vie-
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wed as an example of a larger family of problems, in which we investigate the
reasons why an individual chooses not to act upon his/her own best judgement.
Prominent in existing explanations are limited-rationality problems such as the
lack of time and work overload, as well as the superior information of other
agents, or the lack of confidence of the individual in his/her own judgement.
Such empirical features of the social world can result in the prevalence of ro-
utines (as in the conclusions of Heiner’s model) or in the delegation of concre-
te authority to other individuals.

Another formal structure of power is delegation: A picks his preferred pro-
ject and cannot be overruled by P. Whereas delegation involves a loss in con-
trol, it yields benefits which are quite well explained by a strategic model like
Aghion and Tirole’s. In particular, delegation raises the agent’s incentives to
acquire information, provided he has a share in the benefits of the decision. It
therefore facilitates both the achievement of good results and the agent’s parti-
cipation in contractual relationship (which secures cooperation). There can also
exist intermediary patterns of formal authority, such as contingent delegation
(or ex post validation): P delegates authority but retains the faculty of re-es-
tablishing authority at the expense of a high cost of intervention, on the basis of
ex post evaluation (when the cost of letting A have his way would be greater
than the incurred cost of intervention).

On the whole, the Aghion-Tirole theory explains in strategic terms how real
authority and formal authority can not only diverge, but also be complementary
features of social reality. Their comparative analyses are about the specific im-
pact of various types of formal authority. Real authority is another matter, but
it can be influenced both by the formal structure of authority and by contingent
empirical factors such as the cost of acquiring information of the proximity of
preferences.

The model also delivers clear analytical cases in which abstaining from acqu-
iring information is a strategic choice for some individuals or institutions. As
a result, it can be stressed that agents or institutions are not just “naturally” ill-
equipped for decision-making because they lack information: this might result
from specific choices on their part in a given strategic relationship with other
centres of decision.

A further theoretical implication of the model is that in cases where objec-
tives are strongly divergent, the existence of a formal authority relationship can
hinder the transmission of information from the agent to the principal, whereas
the same has a facilitating role in the case of convergent objectives.

In our empirical investigations about the French-Government Commission
relationship, there is no clear evidence (in questionnaire results) that information
transmission is hindered by divergent objectives even though there are formal
authority relationships which give the Commission the role of a “principal” vis-à-vis
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the Government (the Commission can control and sanction the policies pursued
by the Government and it can let it develop its own preferred policies in many
cases).

On the other hand, the evidence shows that expertise efforts are someti-
mes perceived by French civil servants as correlated with the existence of le-
gitimacy problems. The willingness to engage in expertise activities might well
be rooted in the usefulness of arguing in favour of one’s own actions, even tho-
ugh they are not initially legitimate in the eyes of powerful actors. This kind of
mechanism is aptly captured by the next model we shall consider (Backhaus’s
model).
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Formal legitimacy is not sufficient to warrant real authority in the sense of an
effective control of situations. But formal legitimacy does play a role in effective
control or the lack of it. This is because formal legitimacy is not always defined in
a clear-cut manner: sometimes legitimacy depends on formal norms which stand
in need of interpretation.

This is why some authors have singled out the connection between a possi-
ble “legitimacy deficit” of authorities and their inability to get what they want in
political matters. According to the penetrating approach taken by Jürgen Bac-
khaus, such problems may arise from difficulties with meaning. Quite often, the
spectrum of legitimate government action is dependent upon a favoured interpre-
tation of constitutional norms and principles. Moreover, as sociologists have long
noted, the ambiguity of norms is correlated with the importance of influence ac-
tivities (Bourricaud 1961, 2d ed., p. 320-21). Such activities might in turn affect
the comparative legitimacy positions of various actors.

Hence matters of meaning might influence the legitimacy of institutional ac-
tion. This opens up opportunities for deliberate action: when there is a margin
for interpretation concerning constitutional rules, institutions can have clear in-
centives to try and establish those interpretations which are more congenial to
their own view of the power they have. This important theoretical insight calls
for clarification of the legitimacy-authority connection.

In Backhaus’s theory, democracies are not just governed by elected officials;
they are also heavily dependent upon the choices of judges and civil servants.
New elected political staff is sometimes hindered in political action by the be-
haviour of the judicial and the bureaucracy. Hence the importance of a non-
electoral process Backhaus calls the “process of interpreting the Constitution”,
or PIC. What people can’t achieve in the normal course of political competition,
they can hope to achieve through expertise and ideological influence, in a process
which results in new meanings being attached to old rules.
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3 The study of such constraints has been carried out in DELICOM by Guillaume Dupont,
Marc-Antoine Dilhac and myself.

 Backhaus is particularly concerned with the case of newly elected “radical”
governments, whose preferred interpretation of the basic rules of the country shar-
ply differs from the predominant one; his favoured example is the regime of pro-
perty. How can such a government succeed in exercising its “formal power” (gi-
ven by rules and elections) with the desired results? To answer this question,
Backhaus has stressed the specific relevance of the expertise work through which
political leaders can influence the conditions for the success of their action before-
hand. I will not be concerned here with the details of his model; rather, I shall
examine its implications for the mutual connections of such ideas as legitimacy,
formal power and real authority.

Generally speaking, (real) authority is the capacity to let outcomes emer-
ge, in a reasonably stable manner (that is, with some guarantees that they are
not turned upside down through subsequent actions taken by others). Quite cle-
arly, then, legitimacy is a factor of authority in that sense. Other factors, of co-
urse, have an influence: the threat potential of actors, patterns of preferences
(see the works by Kolmar, Moser, Steunenberg), and indeed formal rules that
allocate power.

Legitimacy itself has to do with some notion of the correct allocation of ro-
les or action domains. Such a notion can be an object of belief, but also an ob-
ject of mere acceptations in social life. Quite clearly, different groups in socie-
ty can have divergent beliefs or acceptations concerning such a “correct” allocation
of power, even in the comparatively simple case where “correctness” only refers
to the proper interpretation of positive rules.

This complex of notions can be thought of as ruled by straightforward me-
thological constraints. One such constraint (which has emerged in the collecti-
ve work in DELICOM3) is to give a single name (for example, “authority”), to:

– what is constant when institutional power is “stable” in the sense of the
analysis of the migration of powers (in such contributions as those of J. Weiler,
L. Thorlakson).

– the kind of power which is to be distinguished from the purely “formal”
power (this distinction being made in such contributions as those of Aghion and
Tirole, Backhaus, Kolmar).

This equation seems appropriate because in the literature on the migration of
authority or power, explicit changes in rules are set aside and the theory focu-
ses on evolving real capacities for decision.

A second methodological constraint is that legitimacy, whatever the precise
definition, should enable one to give some reasons for or against the transfer of
a capacity for decision from one institutional actor to another one. In the real
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world, this normally involves the reference to a certain pattern of power which is
used as a correct benchmark model.

If we accept these constraints, we cannot be fully content with Backhaus’s
use of the phrase “legitimacy deficit” to refer to the gap between real and for-
mal power. Such a gap should rather be portrayed as an authority deficit.

This conceptual rearrangement is necessary if we do not restrict the distinc-
tion between real and formal power to the specific set of problems addressed
by Backhaus’s theory, that is, problems in which the single cause of a lack of
real authority is a lack of legitimacy. In problems of this sort, authority is resto-
red if legitimacy is restored. But this is not necessarily the case in other pro-
blems, in which a discrepancy between real authority and formal power also has
an impact.
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In this rapid survey of existing contributions, I would also like to point out that
the literature about the migration of authority (see for example Thorlakson 2006)
is basically concerned with shifts in the comparative real authority of institutions.
Very often, shifts in real authority are being operated in the shadow of an unchan-
ged structure of formal power (in Thorlakson’s paper, this is illustrated by the
historical experience of federal unions). Of course, this raises serious normative
issues, because such phenomena may convey a sense of illegitimacy, with all the
correlated risks of political apathy and cynicism, or revolt.

My purpose here is conceptual rather than normative, and I will set aside the
normative questions. On the conceptual side, the analysis of the migration of au-
thority yields insights about the close relationship between the use of general prin-
ciples in the coordination of institutions, and shifts in real authority. As ample evi-
dence shows in administrative science (see Matland 1995), the use of general
principles can hardly be equated with a transient imperfection. Generality has struc-
tural properties when it comes to institutional coordination.

In particular, the generality of principles (or ends, or means) gives an impor-
tant role to experiments and emerging authoritative interpretations. This gives
new power to “leading” agents and institutional entrepreneurs who are able to
demonstrate their ability to give a substantial and adequate content to general
principles. At the hermeneutic level, their successful use of power has an impact
on the typical beliefs or acceptations concerning the meaning of the principles.
More generally, some institutions can try to establish a special connection between
the possibility that such principles be turned into reality, and extended prerogati-
ves for themselves. Even more important perhaps, coordination through general
principles gives a central role to inter-institutional argument and interpretative
settlements.
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It should be stressed, in this respect, that actions and interpretations are inter-
mingled. As J. Backhaus argued in a 1979 paper in Public Choice, audacious
actions which are not met by adverse reactions acquire some sort of legitimacy,
even though they could be portrayed as problematic beforehand. Then a ma-
jor theme to investigate is the nature of the factors which give attractiveness to
such audacious actions, through which the balance of real authority might be
upset. Apart from electoral considerations in the head of political leaders and
the mutual threats institutions can use, the following factors turn out to be im-
portant:

1) the knowledge of the real issues
2) the knowledge of other institutions (their history, traditions, functionings...)
3) the knowledge of medias and public opinion
4) the support of other institutions
5) a spectific connection betweeen the considered actions, the agency of

the considered institution, and a set of principles; in particular, a special mission
with respect to the implementation of a specific principle.

These factors can influence legitimacy, and they can thereby affect the at-
tractiveness of unexpected, problematic actions.

Such factors may also be viewed as crucial to the reliability of institutional
decision-making; hence it can be asked if they have a specific impact on legiti-
macy perceptions, or only an impact through perceptions of reliability (given that
reliability can influence perceptions of legitimacy in its own right).
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By referring to two examples, a quick example and a more developed one,
I will try to defend and further illustrate the specific role that can be played by
argument and principles in reallocations of real authority, with unchanged formal
power, as well as the role played by governance norms (or general principles of
“good governance”). This will point out the lack of plausibility of a description
in which “real authority” would be the mechanical result of coercion, balance-
of-force considerations or even unlawful conquest of power. There is also a pla-
ce for argument in the real-world processes of authority reallocation.
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To illustrate the possible linkage between interpretation and the margins for
effective action, let us consider the “car gas emission standard” example, as
analyzed by Hubschmid and Moser (1996) and Moser (1997). This is an exam-
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4 See for example the detailed analyses of the relevant semantic indeterminacies in Louri
(2002), Isla (2002). It must be stressed that ambiguities and / or indeterminacies, here, have
a structuring role in formal processes of institutional interaction. On the communicative side,
see especially Lefèvre (2004). This seems roughly in accordance with theoretical contributions
which emphasize the structuring role of interpretative interaction for political processes in

ple where, during the successive rounds of a cooperation procedure, the Euro-
pean Parliament is able to uphold its preferred proposition, while the European
Commission is obliged to accept this proposition, although it disagrees with it, in
spite of the apparent weakness of the European Parliament in terms of formal
power.

A key factor in the proposed explanations of what happened is that in the
meanwhile an ECJ decision has had the result of shifting the reversion point to
a point in the issue space which is even worse, from the Commission’s point of
view, than the Parliament’s proposition. The location of the reversion point has
changed because the default no-stricter-regulation status quo is now equated
with a (frightening) situation where each member State could take restrictive
measures on a unilateral basis for ecological reasons.

In this example, it is apparent that there has been a change in the meaning
of the rules; consecutive to an ECJ decision, the free-trade rules are now inter-
preted as compatible with ecology-based unilateral restrictions. In the process,
the Parliament’s authority has become greater: it has been able to reach a con-
crete result even though this was implausible at the start. Correlatively, the
Commission’s authority has been challenged.

The Commission has been led to accept a deteriorating arrangement for fear
of an even worse outcome. It can be said that its margins for action have be-
come smaller: the institution cannot use the procedure to vindicate its preferred
views; neither can it influence the predominant view about exceptions and the
interpretation of existing rules (Picavet 2006).
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Let us consider the interaction between the French Government and the Euro-
pean Commission in the last decades, against a background of widely diverging
views in these institutions about the extent to which a national government is allo-
wed to help national industries.

In the case study which lies at the heart of this study, the focus is on inte-
ractions structured by Arts. 92-4 of the Rome Treaty, which stipulate that State
aids which create competition distortions or undermine fair competition aren’t
compatible with the making and completion of the single market in Europe. No-
twithstanding the massive ambiguities associated with such a statement4, such
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the shadow of general norms or principles ; notable contributions to this emerging theoretical
body are Backhaus (1979, 2001), Matland (1995), Jones and Clark (2001) and Reynaud
(2003). An interesting tentative general account of the insertion of such processes in ordinary
legal-political transactions can be found in Moor (2005), esp. p. 70–76. Hart’s casual de-
scriptions of the “open texture of law” as well as Perelman’s analyses of argumentation in le-
gal transactions are rather obvious antecedent landmark contributions (Hart, 1961, Perelman,
1976).

5 This process has been described by Isla (2002) and, from a legal perspective, by Louri
(2002).

a political norm has had a general de-legitimizing effect on State aids to industry
and other kinds of State-driven economic intervention, regional policy or industrial
policy. Secondarily, it has also had a de-legitimizing effect on the initial interpreta-
tions of the exceptions (leaving room for State intervention)5. After the norm is
promulgated, it becomes prima facie plausible that State authority has no legiti-
macy at all in market-based regions of social life – even though it has taken seve-
ral decades, in the case at hand, for the normative change to bring about clear-cut
effects in political reality.

This is a partly strategic, partly argumentative sort of political interaction.
Discussion is crucial, especially as it helps political actors describe problems and
relate them to existing norms (especially norms of the Rome Treaty and subse-
quent Community and EU Treaties). Such a role in defining the subject matter
of political interaction is hardly reducible to underlying interests: argument as it
is expressed through communication appears to have an important and indepen-
dent role. This kind of discursive argument, moreover, is institutionalized in spe-
cific communication stages and procedures.

The coordinating attempts by the Government and the Commission heavily
rely on the peculiarities of the situation at each stage of interaction. This is il-
lustrated by the importance of expertise to establish the details of controversial
situations and to assess the results of past or ongoing policies. The general prin-
ciples and rules which are referred to by both institutional actors are quite in-
determinate, unless they receive a more precise interpretation. Each new situ-
ation creates a new interpretation problem, when it comes to determining whether
such or such rule or principle applies. In addition, the outcome of such collecti-
ve problem-solving activity heavily influences, at least for some time, the rece-
ived (predominant) interpretation of principles, rules and their exceptions.

A notable feature of the process is that formal communication between institu-
tions is cast into the mould of rule and exception, rather than the balancing of
interests or values. This, in itself, prepares the ground for a substantive role of
argument. The problem is not just to strike a balance between rival views; in
a way, each institution stands for the validity of its own pretensions, and mutually
accepted norms are often put forward, so that negotiation typically assumes the
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form of a discussion of legitimate exceptions, given the room left for exceptions
(in vague terms) in the initial statement of the norms, and given well-publicized
antecedent cases. In such a setting, argument gradually defines the precise scope
of principles and their legitimate exceptions. We have an opportunity to observe
the joint social construction of principles and domains of real authority.

The need for coordination is very important in such a process. Government
and Commission can suffer from each other’s initiatives because the frontiers
of their respective domains of authority are not so clearly defined from the start,
so that their real authority (their concrete power to change things in the world
by political means) is partly endangered through potential criticisms or lack of
support from the other institution. This is so because, in the case of a large Eu-
ropean State like France (a founding member of European communities), sup-
port from democratically appointed State authorities is an important part of the
overall legitimacy of the Commission, which is often criticized – especially in
France – on account of its lack of popular legitimacy.

Reciprocally, the French government, even when its involvement in the Eu-
ropean integration process is rather weak, stands to lose from a lack of coor-
dination with the Commission. One important mechanism is that the French go-
vernment is usually in need of the Commission’s support about a variety of
economic affairs and sensitive social issues, giving the Commission a real thre-
at potential in its negotiations over other issues.

Lack of coordination, then, can be characterized as a situation such that
a) the French government demonstrates little respect for community rules and

the Commision’s authority (for example, through the omitting of compulsory noti-
fication or the non-fulfilment of policy assessment obligations), or such that

b) the Commission acts in ways that negatively affect the success of go-
vernmental policy (for example by attacking the French government before the
European Court of Justice with reasonable expectations of success, or by ad-
ministratively interfering with ongoing processes of economic policy).

Quite simply, both institutions can lose part of their real authority because of
their interaction. They are at risk of being obliged to comply with additional re-
quirements when they choose to act in a certain way; some of their policies or
regulations might lose any substance because of the opposition met; criticism
from top leaders of the “civil society” may be formulated in terms of State’s in-
ability to comply with good governance rules (which is easily interpreted as bad
behaviour). Moreover, the institutions might become incapable of exerting any
real influence on the accepted interpretation of the underlying rules or principles
– a phenomenon I propose to describe in terms of lost margins for action con-
cerning interpretation.
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In a joint work with D. Razafimahatolotra, I have chosen the formal system
of “effectivity functions” to capture real authority as a kind of effective power. In
such a system, the basic notion is the effectivity function that allocates to each
coalition a number of more or less fine-grained subsets of outcomes; each subset
can be reached in a secure way through one course of action or the other. Of
course, if a subset belongs to the effectivity domain of a coalition, any super-
subset of option will also belong to it.

One of the upshots of the discussion of existing contributions is that the diagnosis
of a shift in real authority with unchanged formal rules presupposes some notion of
a previously recognized or accepted allocation of concrete power. But, as the discus-
sion of previous contributions also shows, a plurality of interpretations is not just an
anomaly – it is rather a constitutive feature of the fact of being governed by rules.
Thus we have to work with several interpretations at the same time.

Several groups will have separate views about their respective action do-
mains. This means that legitimacy problems are inescapable and do not belong
exclusively to crisis periods. Some agents will consider that some of their actions
are legitimate, even though they aren’t in the eyes of other actors. But this is
not to say that all actions are compatible with any rule, provided you choose the
right interpretation. A major property of norms, rules or principles is that, notwi-
thstanding the problems with interpretation, they do rule out certain actions. Thus,
in a general approach of the real/formal dichotomy, we should not try to capture
those phenomena which rather concern the abuse of power, or usurpation quite
simply.

Following these guidelines, we could take as a model of “formal” power a set
of effectivity functions which epitomize a subset of the alternative, legitimate
interpretations of the meaning of rules or principles. This set reflects the domi-
nant view of the legitimate interpretations of the “rules of the game” (which
can be identified with the “game form” or “constitution” as game theorists think
of it).

There is something empirical to this restricted subset of privileged interpreta-
tions. These are the interpretations which are “predominant” in the sense that it is
widely expected, in educated opinion, that the real interplay of powers conform
itself at least to one such interpretation of the other (within the restricted set). But
other interpretations remain possible and plausible. They can be held in earnest by
some institutions which simply do not subscribe to the dominant views, but who
do not want to violate the rules either. Being indifferent to a dominant interpreta-
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tion is one thing, and engaging oneself in the conquest of illegitimate power is
another thing.

 In such a general framework, the real/formal distinction would boil down to
the following. There is a discrepancy between “formal” power and real authority
when the observed effectivity of social groups is impossible to rationalize by me-
ans of any one of the “privileged” interpretations. The privileged interpretations
are constitutive, in an hermeneutically pluralistic world, of what can be called “for-
mal power” (the structure of power that can be derived from rules, following the
insights given by educated opinion).
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From the point of view of theoretical analysis, the notion of the ability to have
it one’s way is ambiguous. It may be explained in terms of several concepts of
real or effective power. The relationships between such concepts may deliver some
insights into the real process of rule-learning among cooperating and yet competing
institutions.

In some episodes in our second example an institution such as the French go-
vernment comes to realise that it can no longer guarantee for itself certain results
through a specific course of action (say, a preferred multi-stage policy) while pay-
ing no attention to the demands of other institutions. That is to say: it is no longer
possible to make sure, thanks to a given course of action, that the outcomes will
be in a subset of the possible outcomes. In the vocabulary of the theory of game
forms (Abdou and Keiding 1991) this can be expressed by saying that there is
a loss in the “alpha effectivity” of the institution.

Then it may be rational for institutions to opt for a governance regime in the
“beta effectivity” format, with the relevant reciprocal guarantees consisting in
making sure that, given some actions on the part of the others, it will always be
possible to choose one’s own strategy in such a way that possible outcomes are
in some target subset. This is at root an adaptative concept, which seems well
fitted when it comes to describing the mutual adjustment of behavioural standards
in agreements which include procedural and assessment requirements (typically,
things “to comply with”, which are announced in advance and which form a pre-
dictable component of the strategy of the other institutions).

 One interesting conclusion from mathematical studies in the field is that
beta-effectivity yields a finer-grained control of the situation. Thus there is at
least an understandable, rational component in rule-learning (irrespective of ide-
ological attitudes or changes of mood or political atmosphere). By switching to
a conventional interpretation of principles in which their implementation involves
procedural and assessment requirements, each institution is able to warrant for
itself a more predictable political world. Each subset it could guarantee for itself in
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6 This corroborates a conclusion arrived at by E. Steclebout (2004) by other methods: sha-
ring power in Europe can restore controls for States, through power shifts in States-Commis-
sion-regions interaction.

7 These theses has been convincingly brought forth and advocated in various ways by
Aghion and Tirole (1997), Backhaus (1979), Calvert and Johnson (1997), Kolmar (2002) and
Steunenberg and Schmidtchen (2000).

the alpha sense is included in the set of subsets it can guarantee for itself in the
beta sense. Although it must comply with specific process-based requirements, it
loses no ground in terms of control over the consequences, and it may even gain
some additional control6.

 This is what happened in the regional aids story, for example, when mem-
bers of the French government came to understand that reaching an agreement
with the Commission, involving compliance with procedural and assessment re-
quirements, was preferable after all (after attempts at “alpha” type controls
after the pattern of controversial initiatives with no previous notification nor any
preliminary agreement). There was a switch from “alpha” controls (of the “for-
cing” type) to “beta” controls. For a while, it made possible a fine mutual ad-
justment of behavioural standards, giving each institution a fine-grained effecti-
ve control of the situation. But then it became possible for one institution to
make its fundamental aspirations effective in a more radical way, relying on
constraint or threat. Negotiation then developed over other issues (such as the
precise agenda for the reimbursement of State aids).

 Another well-known mathematical conclusion is that larger coalitions have
more power (either in the alpha or in the beta sense) than smaller ones – which
may account for the importance of mutual support among institutions.

The above remarks on interwoven principles and capacities for action should
guide us if we are to set our sights beyond formal, merely legal, authority relation-
ships. Formal (legal) power is not the same thing as the real authority to bring
about changes in the world. The selective use of possible procedures can precipi-
tate shifts in the balance of effective power; and institutional agents do not always
have an interest in making full use of their formal power in the service of their
preferences. Such theses are fairly recent, and their integration into a renewed
view of political authority is yet to be done7.

 In our European example, the interpretation of rules is a determinant of eco-
nomic life, but at root there are basic disagreements about the extent of State po-
wer – a truly political question about legitimate authority (figs. 1, 2).
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This is a partly strategic, partly argumentative sort of political interaction. Di-
scussion is crucial, especially as it helps political actors describe problems and re-
late them to existing norms (especially norms of the Rome Treaty and subsequent
Community and EU Treaties). Such a role in defining the subject matter of politi-
cal interaction is hardly reducible to underlying interests: argument as it is expres-
sed through communication appears to have an important and independent role.
This kind of discursive argument, moreover, is institutionalized in specific com-
munication stages and procedures (Lefevre 2004).

The general principles and rules which are referred to by both institutional ac-
tors are quite indeterminate, unless they receive a more precise interpretation. Each
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new situation creates a new interpretation problem, when it is to be decided whe-
ther such or such rule (or principle) applies. In addition, the outcome of such col-
lective problem-solving activity heavily influences, at least for some time, the re-
ceived interpretation of principles, rules and their exceptions.

In the case of a smooth process of continuing political argument, institutional
actors can establish the divergence and the partial overlapping of their respective
rival views of each other’s domain of competence (fig. 3). On this basis, they can
argue over, and negotiate, the frontier of their respective policy domains.

But other scenarios are to be considered and the main conclusions of our ana-
lysis give reasons to try and supplement the Calvert-Johnson intertemporal coordi-
nation scenario (fig. 4).

Fig. 3

Fig. 4
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From the point of view of political philosophy, a present-day motivation is to
make some progress in understanding how the concrete powers of the State are
gradually being redefined when the State is part of a supranational or interna-
tional governance system. My guess is that moral and political principles play
a crucial part in the process. If we accept the notion that the delineation of the
State’s power is the expression of evolving compromises between mutually sup-
porting centers of power, there remains to investigate the kind of compromises
that are operative. In particular, starting from existing theories of deliberative de-
mocracy, it is a priori interesting to evaluate the role of argument (in some cases
philosophical argument concerning the State and the limits of its power) in politi-
cal life. In democracy as it is, the formal dialogue between institutions is an essen-
tial component of argumentative deliberation.
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The objective of this short note is to present several contributions proposed
by game theorists and economists, especially social choice experts, on the de-
sign of “good” voting rules in federal unions. In federal unions, a decision (or
an election) involves often two steps, either because it is impossible to call the
electors (decision in the European Union, for example, where a minister repre-
sents his country and has a certain number of mandates) or for historical re-
asons as in the US presidential election case. In both cases, a crucial question
is to know how many mandates should be given to countries or states in a two
tiers voting system. Very different answers to that question have been adopted
by the different federal structures.

The simplest and most natural way is to allocate seats proportionally to the
population, in order to give equal rights to each citizen. In the United States, the
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number of representatives attributed to each state is directly proportional to its
population, and is derived after each census1. The American Electoral College
process follows roughly the same principle: A state i of population ni gets
A + B mandates, where A comes from the number of senators (2 per state) and
B comes from its numbers of representatives in the house, which is proportional
to its population. In the EU, the number of mandates attributed to each country
by the treaty of Nice follows very roughly a ni

1/2 law, but with huge fluctuations
and a staircase type curve. Each enlargement gave rise to a negotiation among the
member states, and no specific rule has never prevailed either on the numbers of
mandates per state or about the threshold needed to pass a decision. The Euro-
pean constitution is an attempt to define a more rigorous method, and proposes
to conciliate the “one man-one vote” and the “one state-one vote” justifications
by the “double key vote”: to be approved, a proposal should be supported by
55% of the countries, their population gathering at least 65% of the EU total po-
pulation.

Thus, when we look at the American and European cases, we find all kind
of systems that try to navigate in between the pure federal system of “one sta-
te-one vote” (the second threshold in the European constitution, +2 premium per
states in the Electoral college) and the more democratic representation of the
states proportionally to their population. Clearly, for all these schemes, the out-
come is the result of a political bargain between the small states and the big
states. There is also barely no reference to any specific normative criteria that
could be used in order to precise what should be the good federal decision pro-
cess. This apparent confusing situation is also due to the fact that democratic
principle (equal treatment for each citizen) is of course easily implemented in
a one stage election (for example, imagine a direct popular vote in the US elec-
tion), but has different solutions in a two-tiers systems. I will now illustrate this
point by presenting some of the propositions that have been made by game the-
orists and economists on this subject.
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Perhaps, the most widely-publicized normative political claim about two tiers
systems comes from game theorists and the voting power literature. Since the

1 However, there as been of lot of debates in the United States since two centuries in
order to find the right mechanism in order to round off the number of representatives per sta-
te proportionally to the population. This problem is very well documented, see for example
the book by M. Balinski, P. Young, Fair Representation, Yale University Press, New Haven
1982. In this paper, by proportionality, we mean that the weight attached to a state is exactly its
population, and we will not discuss the rounding off issue.
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works of Penrose2 in 1946 and Banzhaf3 in 1968, many scholars defend the so
called Penrose square root law, on the basis that, under a very simple model,
the voting power or influence of an individual from state i in the Union is pro-
portional to the square root of the population of his home state ( �� ); the re-
cent book by Felsenthal and Machover4 and their papers on the European
Union5 are perfect examples of this tradition.

Let us now describe more precisely the tools and concepts from the power
index literature. The simplest model begins with the assumption that n voters
have to choose between two proposals A and B. These two options are exclu-
sive, abstention is not allowed, and there is no bias in favor of one alternative
(such as a statu quo alternative). We next assume that each vote is determined by
flipping independently a fair coin randomly; This hypothesis is called the Indepen-
dence assumption by Straffin6. Under this random voting model, all the 2n vote
configurations are equally likely, and the power of voter j is simply the proportion
of the configurations of the other n-1 votes for which voter j is decisive. By decisi-
ve, we mean that, voter j, by changing his vote, can affect the final result7. The
power of voter j is then the number of situations where he is decisive divided by the
total number of vote configurations, 2n. In fact, we have just described a well kown
measure of power the (non normalized) Banzhaf Power index8 [3]:

In a federal union, a voter casts his vote in his home state for party A or B.
The winner in state i is the party which obtains a majority of votes on his side
(abstention is not allowed) among the ni citizens. Each state i is represented at

2 L.S. Penrose, The Elementary Statistics of Majority Voting, “Journal of the Royal Sta-
tistical Society” 1946, Vol. 109, Part I, p. 53–57.

3 J.R. Banzhaf, Weighted Voting Doesn’t Work: a Mathematical Analysis, “Rutgers Law
Review” 1965, no. 13, p. 317–343.

4 D.S. Felsenthal, M. Machover, The Measurement of Voting Power, Edward Elgar Publi-
shing 1998.

5 D.S. Felsenthal, M. Machover, The Treaty of Nice and Qualified Majority Voting, “So-
cial Choice and Welfare” 2001, no. 18, p. 431–464; idem, Analysis of QM Rules in the Draft
Constitution for Europe Proposed by the European Convention 2003, “Social Choice and We-
lfare” 2004, no. 23, p. 1–20.

6 In social choice literature, this assumption is known as the Impartial Culture model.
To our knowledge, the term has been coined for the first time by B. Garman and M. Kamien
(The Paradox of Voting: Probability Calculations, “Behavioral Science 13” 1968, p 306–316)
for the analysis of the Condorcet cycle in a three candidate election, though Guilbaud has used
the very same assumption as early as 1952 in Social Choice theory.

7 If the number of mandates is even, ties may occur. A way to avoid such situation is to
assume that the number of voters is odd, or to flip a fair coin to take a decision.

8 J.R. Banzhaf, Weighted Voting Doesn’t Work...

Banzhaf power of voter j = 
Number of configurations for which voter j is decisive

Total number of voting configurations
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the federal level by ai mandates, and the winner in state i catch all these mandates.
Then, the position that is officially adopted by the union is the one which obtains
a majority of mandates at the federal level. Thus, the probability for a voter to be
decisive is the product of the probability that he is decisive in his home state times
the probability his state is decisive at the federal level. It is well know9 that if certain
conditions hold – if the number of states is large enough, if no single voter or hand-
ful of voters controls almost all the mandates, and there are no discrete features in
the weights10 – that the Banzhaf power of state i with ai mandates is approximati-
vely proportional to its number of mandates. But in two-tiers voting, we also have
to estimate the power of voter j in state i. If ni is odd, voter j is decisive for
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and that equal treatment in term of power is achieved if ai is proportional to ��

Clearly, in this model, we do not know nothing about the voters, the states,
their socio-economic data, their history. All we know is that, there are some se-
ats, to each seat is attached a certain number of mandates and that there is no
bias in favor of a specific motion. We evaluate the distribution of power befo-
re the voters enter the room and any discussion can take place. This approach
can be defended on the ground that, when designing a voting system or a con-
stitution, we do not have to take into account the present political situation; we
may wish the political system to be stable for decades or centuries (in fact
a result achieved by the American Constitution). The constitutional planner may
wish to propose a voting mechanism under some veil of ignorance, which is exac-
tly what the Independence assumption does.

9 For a detailed explanation, see for example the recent and extremely clear papers by
A. Gelman, J.N. Katz and Tuerlinckx, The Mathematics and Statistics of Voting Power, “Sta-
tistical Sciences” 2002, vol. 17, issue 4, p. 381–467; A. Gelman, J.N. Katz, J. Bafumi, Standard
Voting Power Don’t Work: An Empirical Analysis, “British Journal of Political Sciences” 2004,
no. 34, p. 657–674.

10 Feix, Lepelley, Merlin and Rouet (On the Voting Power of an Alliance and the Subse-
quent Power of its Member, “Social Choice and Welfare” 2007, no 2, p. 181–207) have recently
shown that these conditions are met for the decision schemes in the European Union.

⎟⎠
⎞⎜⎝

⎛
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A second problem with this approach is that, in real life, voter seldom flip
coins independently before casting their vote. By analyzing electoral data from the
least fifty years, Gelman, Katz and Bafumi11 have recently showed that the Inde-
pendence assumption has to be rejected for the elections of the senators, the re-
presentatives and president in the United States; similar conclusions are drawn
from the electoral data collected over Europe. A way out of this problem is to
recognize that the probability of being decisive depends on the probability of the
configurations for which a voter is decisive. Then other probability assumptions,
also modelling a particular instance of the veil of ignorance hypothesis, can be
used. In particular, Straffin12 and Berg13 clearly show that if each repartition of
the votes between A and B is equally likely (that is, the probability that A gets 0%
of the vote is equal to the probability that he gets 15%, 51% or 89%), the number
attached to a configuration with x votes for A and (n – x) votes for B is

⎟⎠
⎞⎜⎝

⎛ �
�

This is Straffin Homogeneity assumption14. Then, the right measure of power,
that is the probability of being decisive, is now given by the Shapley-Shubick in-

dex15. Next, as there are ⎟⎟⎠
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and equal treatment is obtained when the number of mandates is proportional to
the population. To conclude, the objective of equalizing the probability of being
decisive in two tiers system has no clear answer. The choice of the right
apportionment rule is completly driven by the characteristic of the underlying pro-
bability model governing the behavior of the voters, which in turn defines
a particular measure of the power. Moreover, both models assume that the be-
havior of the voters is similar across the states.

11 A. Gelman, J.N. Katz, J. Bafumi, Standard Voting Power Don’t Work...
12 P.D. Straffin, Homogeneity, Independence and Power Indices, “Public Choice” 1977,

no. 30, p 107-118.
13 S. Berg, On Voting Power Indices and a Class of Probability Distributions: With Appli-

cations to EU Data, “Group Decision and Negotiation” 1999, no. 8, p. 17–31.
14 One should also notice that the Impartial Anonymous Culture used in Social Choice theory to

compute the likelihood of the Condorcet paradox gives the same probability when used in binary
elections. The term IAC and the model were used first by Gehrlein and Fishburn, Condorcet’s Pa-
radox and Anonymous Preference Profiles, “Public Choice” 1976, p. 1–18.

15 L.S. Shapley, M. Shubick, A Method for Evaluating the Distribution of Power in
a Committee System, “American Political Science Review” 1954, no. 48, p. 787–792.
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The argument that the citizens of the different states should be given equal
power, that is equal probability to be decisive, was for a long time the only nor-
mative argument proposed by mathematical economists to evaluate the merits of
a federal constitution. Recently, several contributions have suggested that some
utilitarian notions could play a role too.

Felsenthal and Machover16 suggest that, for a federal union, the mean diffe-
rence between the size of the majority camp among all citizens and the number
of citizens who agree with the decision taken by the majority of the delegates of
the states should be minimized. They show that under the Independence assump-
tion, the square root rule holds again.

Beisbart, Bovens and Hartmann17 have recently compared seven different
possible decision schemes for the European Union on their capacity to select
the motions that will have a positive total utility for its citizens, while rejecting
the bad ones. They distinguish between the benchmark rules (Simple majority with
weights proportional to population, simple majority with equal weights,
double majority model, Penrose weights with 62% threshold) and the political ru-
les (Nice treaty, original draft constitution, present draft constitution). For each
country, the utility of a policy for the average citizen in state i is drawn from
a normal law of mean � and standard deviation �. Using computer simulations,
Beisbart, Bovens and Hartmann then compute the average utility brought by
each decision rule. They also check whether some countries (the small ones,
the big ones) are systematically harmed. Again, they discover that no decision
rule performs best independently of all model parameters. For bad motions
(�/� values significatively smaller than 0) the political rules tends to outperform
other rules in terms of expected utility, because they are less permissive and
thus effectively block motions with too many negative utilities. On the other
hand, when �/� > 0 benchmark rules tend to outperform political rules.

The normative criteria proposed by Barberà and Jackson18 uses similar ideas,
but is more general with respect to several points. They assume that in a two
candidate election, the partisans of candidate A get a utility of uj = 1 if it is elec-
ted (and 0 otherwise), while the partisans of B get a utility of uj = �,� � [0, +�]
if their preferred candidate is elected (and 0 otherwise). Thus, one camp may en-

16 D.S. Felsenthal, M. Machover, Minimizing the Mean Majority Deficit: The Second
Square-root Rule, “Mathematical Social Sciences” 1999, no. 37, p. 25–37.

17 C. Beisbart, L. Bovens, S. Hartmann, A Utilitarian Assessment of Alternative Deci-
sion Rules in the Council of Minister, “European Union Politics” 2005, no. 6, p. 395–419.

18 S Barbera, M.O. Jackson , On the Weights of Nations: Assigning Voting Weights in
a Heterogeneous Union, forthcoming in the “Journal of Political Economy” 2006, vol. 114, no 2,
p. 317–339.
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joy a higher utility when winning. Then, the optimal voting rule for two tiers
elections should the one that maximize the efficiency, that is the total expected
utility of the voters. Their first results are very general in the sense that they do
not depend upon a particular probability model; The utility efficient two-tiers
voting rule should be such as:

• The quota of the mandates in order to select A against B is 
�+�

�
. This result

justifies the existence of a quota superior to one-half when one camp is particular-
ly harmed when defeated. However, interpersonal comparisons of utility govern
the level of the quota; no specific rights for a minority is involved in the reaso-
ning.

• The optimal weight of state i is proportional to the total expected utility of
the voters knowing that A is selected:

.elected is A
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Then depending on the assumption that are made to model a priori the behavior
of the voters, different efficient weights can emerge. They retrieve that the In-
dependence assumption leads again to the square root rule, while other proba-
bility assumption lead to the proportional rule.

Feix, Merlin, Lepelley, Rouet and Vidu19 propose and study the properties of
another normative criteria to evaluate the different apportionment methods in
a federal union: An apportionment method is said to be majority efficient if it
minimizes the probability that a decision is taken with a majority of mandates at
the federal level though it is supported by a minority of voters over the whole
union. In other words, we wish to minimize the likelihood of the so called refe-
rendum paradox20: A referendum paradox occurs whenever a decision taken
by representatives elected in local jurisdictions conflicts with the decision that
would have been adopted if the voters had directly given their opinion through
a referendum. This criteria seems very natural, as such strange political situations
are not only theoretical objects; They often happens, a well known case being
the election of George W. Bush against Al. Gore in 200021. Moreover, it is qu-
ite obvious that a federal union cannot work if it is plagued too often by these
situations: A majority of the citizens would lose confidence in the institutions, le-
ading to a political crisis. It is possible to argue that, as the referendum para-
dox has been popularized by the media in 2000 and 2004, the majority efficiency

19 M. Feix, D. Leppeley, V. Merlin, J.L. Rouet, L. Vidu, Majority Efficient Representa-
tion of the Citizens in a Federal Union, “Mimeo” 2006.

20 See H. Nurmi, Voting Paradoxes, and how to deal with them?, “Springer” 1999.
21 For other examples in US, United Kingdom and France, see M. Feix, D. Leppeley,

V. Merlin, J.L. Rouet, The Probability of US Presendential Type Election Paradoxes, “Eco-
nomic Theory” 2004, no. 23, p. 227–258.
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criteria could be more easily accepted by the public opinion than any criteria ba-
sed upon the utility or the power concepts. The main difference with the utilita-
rian efficiency criteria presented previously is that Feix et al. do not here take into
account the magnitude of the paradox: They try to evaluate the number of the
cases for which a majority of voters is frustrated, but do not weight the results by
the magnitude of the paradox, either by counting the number of dissatisfied voter
(as in Felsenthal and Machover22) or adding up the utilities (as in Barbera and
Jackson23 or Beisbart, Bovens and Hartmann24).

Though the criteria of majority efficiency is simple to identify and populari-
ze, the search of the apportionment rule which maximizes the majority efficien-
cy is not that simple: The authors have not been able to resolve analytically the
problem, and cannot prove mathematically that it points toward a clear optimal
apportionment method. They focuss their analysis on a particular class of rules.
More precisely, through simulations, they try to identify which parameter � mi-
nimizes the probability of the paradox if we allocate the seats according to the
law ai = n�

i . Although this formula does not take into account all the possibili-
ties, it covers the pure federal case (� = 0), the square-root rule(� = 1/2), the
proportional case (� = 1) and even dictatorship (� ��). Their computer simu-
lations show that under the Independence assumption, the square root rule
emerges as the apportionment method that minimizes the likelihood of conflicts
between direct and two-tier voting. On the other hand, the Homogeneity as-
sumption points toward � = 1 and the proportional rule.

C�
	����
��<�����

The debates about the European Draft Constitution has revived the researches
about the choice of the best voting rules in public economy, social choice theory
and game theory. The brief review of the literature that I present in this note does
not mean to be exhaustive – I did not talk about the representation of minorities25,
the axiomatic approach to two-tiers voting rules26, etc. I focussed on contribu-

22 D.S. Felsenthal, M. Machover, Minimizing the Mean Majority Deficit...
23 S Barbera, M.O. Jackson, On the Weights of Nations...
24 C. Beisbart, L. Bovens, S. Hartmann, A Utilitarian Assessment...
25 P. Aghion, A. Alesina, F. Trebbi, Chossing Electoral Rules: Theory and Evidence

from US Cities, “Mimeo” March 2005; R. Renault, A. Trannoy, Protecting Minorities thro-
ugh the Average Voting Rule, “Journal of Public Economic Theory” 2005, no. 7, p. 167.

26 P.C.Fishburn, The Theory of Representative Majority Decision, “Econometrica” 1971,
no. 39, p. 273–284; Y. Murakami, Logic and Social Choice , Dover, New York 1968;
C. Chambers, Consistent Representative Democracy, “Games and Economic Behavior” 2008,
no. 62, p. 348–363; S. Bervoets, V. Merlin, Gerrymander – Proof Representative Democra-
cies, “International Journal of Game Theory” 2012, no. 41, p. 473–488.
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tions that arrived at the same conclusion while using different normative criteria:
The choice of the best two-tiers voting rule is governed by the underlying
assumptions on the behavior of the voters, the Independence assumption always
pointing at the square root rule, and the Homogeneity assumption leading to the
proportional rule. Also notice that there is no formal argument or proof stating
that maximizing the utility, minimizing the conflicts and equalizing the influence
would always lead to the same normative recommendation for a given probability
assumption.

In my opinion, the moral of this story is that one has to use power indices
or other normative assessments about institutions with precaution. Though power
indices have been frequently used to measure the influence of the different
agents in institutional schemes (the US legislative system, the European legisla-
tive systems, the United Nations, etc.) few authors recognize that the probabi-
listic foundations of these measures have a deep impact on the conclusion, and
even fewer tried to motivate the use of one particular assumption compared to
other one. When the issue comes to the allocations of mandates among the dif-
ferent members of a political union, I tend to think that the Homogeneity assump-
tion is more realistic and could serve to set some benchmark about what should
be a good voting rule. But this result is fragile, and many others arguments on the
behavior of the agents could change the picture in different contexts.
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Is good governance opposed to, or at least in tension with, democracy? The
former refers to a political organization designed to achieve substantial goals.
The concept of democracy is focussed on procedural rules enacted to ensure
that rulers take into account the will of the people affected by their decisions1.

* An earlier version of this paper was presented at the workshop on “Good Governan-
ce” and Democracy: Competing or Complementary Models of Global Political Legitimacy?’,
held at Merton College, Oxford, on 10th–11th March 2006. The author greatly benefited from
insightful comments from the participants and from Prof. Philippe Coppens, but is responsi-
ble for any remaining error.

1 There are others ways to express the opposition, where governance is a concept used
for rules decided outside a constitutional system. R. Nickel, Participatory Transnational Go-
vernance, (in:) Ch. Joerges, E.-U. Petersmann (eds.), Constitutionalism, Multilevel Trade Go-
vernance and Social Regulation, Hart, Oxford 2006, p. 159.
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The purpose of this article is not to discuss the theoretical relevance of this
distinction, which could be put into question notably because it hardly takes into
account the role of courts in the legitimacy debate and because the status of the
preconditions necessary for a democratic discussion remains unclear. Be that as it
may, a fair decision-making procedure and the achievement of desirable substantial
goals can be taken as two main roads to legitimacy, in much the same way as “pat-
terned” theories of justice can be opposed to procedural ones. Manfred Elsig si-
milarly distinguishes input legitimacy (procedures and processes to reach a deci-
sion, with subdivisions according to the type of procedure) and output legitimacy
(based on the results achieved by the institution, its performance and efficiency)2.

In practice, a complete separation of goals and procedure is not realizable,
as they are permanently mixed in the political debates. The challenge of our
democratic systems is to match permanently, to the greatest possible extent, the
will of the people with efficient and just policies. In fact, the best legitimization
strategy is to reconcile both perspectives, as much as possible, and thus to pro-
mote desirable goals by democratic means (independently of which eventually
prevails in case of conflict). Another reason why achievements and procedure
cannot be separated is the contradictory effect of the latter on the former: in-
creased transparency and participation may impair efficiency in decision-making,
but a norm adopted through a more legitimate procedure usually achieves a bet-
ter compliance rate3.

In this article, I would like to present a case study explaining why the World
Trade Organization struggles with the problem of its own legitimacy, how it puts
forward procedural and substantial arguments (which will be referred to as “de-
mocracy” and “good governance” respectively) and remains trapped in the ten-
sion between them. I will not analyse whether the WTO is legitimate or not,
but rather focus on the WTO’s own discourse to shed light on its presupposi-
tions or, rather, its internal contradictions.

In the next section, I present two documents published by the WTO, which
synthetize its legitimacy argumentation and on which my analysis is based. Sec-
tion 3 focuses on two of the WTO’s arguments more specifically related to
good government and democracy. In section 4, I show the unresolved tension
between these two arguments. First, the WTO cannot effectively combat state
protectionism if it bases its legitimacy on internal democratic processes (which
implies that the WTO must defer to its members’ will). Second, free trade and
democracy do not always go hand in hand. If the people do not want free tra-
de, the WTO must either revise its ultimate objective or give up democracy.
Section 5 explores ways to reduce the contradiction.

2 M. Elsig, The World Trade Organization’s Legitimacy Crisis: What Does the Beast
Look Like?, “Journal of World Trade” 2007, no. 41(1), p. 81–86.

3 Ibidem, p. 88–89.
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Various methods could be used to approach the WTO’s legitimization strategy.
I chose to concentrate on the analysis of two pamphlets published by the WTO
and entitled 10 benefits of the WTO trading system4 and 10 common misunder-
standings about the WTO5. These publications are freely available on the WTO
website and are intended to be read by a large public6.

With the publication of these documents, the WTO attempts to justify its
existence, prove its usefulness in contemporary international economic relations,
and refute the criticisms it usually faces. Both endeavours are the flip side of
the same coin and they share a common conclusion: contrary to the supposed
prejudices of the readership, the WTO should be supported.

The structure of both documents is similar: ten assertions, with a brief expla-
nation of their meaning, followed by a one-page-long text justifying the assertions.

The “benefits” document focuses on results pursued or achieved by the
WTO system: it “helps to keep the peace” (1) and “stimulates economic
growth” (7); it “cuts the costs of living” (4) and at the same time “raises inco-
me” (6); it “provides more choice of products and qualities” (5); it “makes
life easier for all” (3) and also “more efficient” (8). Other benefits relate to institu-
tions rather than welfare: the WTO helps to handle disputes “constructively” (2),
it shields national governments from lobbying (9) and it “encourages good govern-
ment” (10). The overall picture presents the WTO as desirable in the system of
world governance because of its effects on peace, wealth and growth.

The so-called misunderstandings are, in fact, criticisms more directed against
the WTO decision-making process. The WTO would be “undemocratic” (10),
it “dictates policy” (1), it forces weaker countries to join in (9) but, once they are
members, they are powerless (7), it favours free trade “at any cost” (2), i.e. its
agenda is not debatable. But some misunderstandings also relate to the results
achieved by the world trading system: it destroys jobs (6), it allows commercial
interests to “take priority over” development (3), the environment (4), health and
safety (5). It seems, therefore, that criticisms are targeted both against the WTO’s
achievements and against its decision-making process.

4 WTO, 10 benefits of the WTO trading system, Geneva 2008.
5 WTO, 10 common misunderstandings about the WTO, Geneva 2008.
6 The use of such “popular” documents sometimes carries with it an oversimplification

of the discourse. A more in-depth study should analyse the positions taken by the WTO in
different contexts, including dispute settlement. However, the materials chosen for this paper
reflect the overall structure of the WTO discourse.
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A complete analysis of both documents would be too big a task to tackle here,
although it would probably give a better overview of the main arguments used by
the WTO to legitimize its existence and its action. Hence, I focus on contrasting
the last item of both documents. Benefit # 10 of the WTO argues that it encoura-
ges good government, while the tenth misunderstanding relates to the alleged un-
democratic nature of the WTO.
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How does the WTO encourage good government? According to the WTO
document, “under WTO rules, once a commitment has been made to liberalize
a sector of trade, it is difficult to reverse. The rules also discourage a range of
unwise policies. For businesses, that means greater certainty and clarity about
trading conditions. For governments it can often mean good discipline”7 .

For the WTO, good government includes avoiding unwise policies, which are
simply – to put it in a nutshell – protectionism. Accordingly, free trade is a good
policy which has to be promoted, although not “at any cost”8. It is not surpri-
sing to hear such discourse from the WTO.

The WTO rules “include commitments not to backslide into unwise poli-
cies”9 . Governments, it seems, used to be unwise, but departed from that po-
sition; they were (once) convinced by arguments in favour of free trade, and
resolved to join the WTO. Now, they are impeded from turning back to their
previous policies, for the case they would find them attractive again.

Protectionism is bad government, the document goes, not only because it is
economically inefficient, but also because it favours undesirable methods of (in-
ternal) government such as “lobbying”, “corruption”, “arbitrary decision-making”
and “cheating”. It is suggested, in other words, that protectionism is an oppor-
tunity for the government to take decisions which do not correspond to the will
of its population but which, rather, favour vested interests.

Quotas are cited as the main example, probably because they are “unwise”
in many respects. In economic theory, quotas are considered as worse than
tariffs because they are coupled with an inefficient allocation of import licences
(in most cases) and because they may strengthen the market power of firms in
a dominant position10. Further, in the political sphere, the allocation of quotas

7 WTO, 10 benefits of the WTO trading system..., p. 14.
8 WTO, 10 common misunderstandings...
9 WTO, 10 benefits of the WTO trading system..., p. 14.

10 P.H. Lindert, T.A. Pugel, Économie internationale, 10e édition, Economica, Paris
1997, p. 192.
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constitutes an incentive for lobbying or corruption, hence for arbitrary decision-
making and bad government. The same could be said (maybe to a slightly lesser
extent) for decisions about tariffs.

The discussion around lobbying shows that, notwithstanding the WTO’s
allegations, the “good government” argument is not intrinsically linked to the
WTO’s goals, but only to its existence as an international organization. The WTO
does not point to the fact that lobbying or corruption may also affect government
decisions in the field of tariff cuts, liberalization, or indeed any kind of decision
(wise or unwise)11. Similarly, the argument about certainty and clarity for busi-
nesses does not seem to acknowledge that legal certainty comes from the existen-
ce of legal rules more than from their content, whether it is protectionist or not12.
If the WTO pamphlet holds true, it is only because when a state is bound by
a treaty, its government may no longer decide alone on topics covered by the
treaty. Therefore, the possibility of successful lobbying or corrupting at state level
is greatly reduced. The difficulty to change the rules entails a greater stability and,
therefore, legal certainty. Whether the content of the treaty is wise or not is actually
quite another question.

Nevertheless, it appears that the WTO’s argument is not confined to the realm
of substantial goals. “Good government” is interesting, in a legitimacy perspective,
precisely because it links substantial goals (free trade and economic efficiency)
with a vision of democracy. This kind of democracy denies the relevance of inte-
rests groups, thus adopts a liberal and atomistic perspective, which is coherent
with the economic side of the argument.

We now turn to the discussion on the democratic nature of the WTO. When
trying to refute Misunderstanding # 10 about its alleged undemocratic nature, the
WTO bases its arguments on state consent. Trade rules are democratic becau-
se the Marrakech Agreements were negotiated by the member states and ratified
by their parliaments, and because all subsequent decisions are taken by consen-
sus, which is even said to be “more democratic than majority rule”13. Misunder-
standing # 1 develops the same idea, to prove that “the WTO does NOT tell
governments what to do”. The text emphasises that the WTO is a “member-dri-
ven” organization.

This is quite another vision of democracy at the international level than the
liberal one of the “good government” argument. To be considered as demo-
cratic, the WTO has to show that it is supported by the population it affects.

11 J.O. McGinnis and M.L. Movsesian (The World Trade Constitution, “Harvard Law
Review” 2000, no. 114, p. 528) mention explicitly lobbies in favour of free trade, which they
view as a necessary and desirable counterweight to protectionist interest groups.

12 See H. Culot, Risque et sécurité dans le nouveau droit des marchés financiers: le rôle
de l’information, “Revue pratique des sociétés” 2002, p. 405–420.

13 WTO, 10 common misunderstandings..., p. 10.
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However, in the current state of affairs in international relations, with no formal
and direct expression of the people at the international level, the WTO feels com-
pelled to rely on its member states as the only place for democratic expression.
The WTO has been created (and its rules have been adopted) by a free act of
governments, which were themselves democratically elected (Misunderstanding
# 10). It is a two-level democracy, with a democratic society of states, each of
them also constituting a democratic society14. Such a “two-step” reasoning
allows to trace back the existence of the WTO, and the content of its policies, to
the will of the affected peoples.

The inconsistency is not obvious. In both cases, the WTO relegates demo-
cratic expression to the national sphere, first by claiming to improve the inter-
nal democratic systems (impediment of lobbies), then by relying on national de-
mocratic processes to establish its own democratic legitimacy.
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However, the WTO’s discourse is marked by two main tensions. The first
tension stems from the fact that the documents confine democracy to its natio-
nal dimension, with the WTO presented as a mere gathering of (democratic)
states, which it is not. The second tension arises when one considers that free
trade – or, more broadly, an economically optimal allocation of resources, of
which free trade is a condition among others, according to standard economic
theory – may not always match the preferences of the people.
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The WTO discourse is based on suppositions which cannot be accepted as
such. This impedes the endeavour to base the democratic nature of the WTO
solely on democratic expression at the national level.

Firstly, the WTO presupposes that member states are democratic, which is
true for many of them, but cannot reasonably be said to be the case for all its
members15.

Secondly, it suggests that all decisions within the WTO are effectively taken
by officials accountable to their fellow citizens. Agency theory shows that agen-

14 See also Consultative Board, The Future of the WTO – Addressing institutional chal-
lenges in the new millennium, Geneva 2004, 29 sq.

15 On this question, see J.O. McGinnis, M.L. Movsesian, The World Trade Constitu-
tion..., p. 588 sq.
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cy costs and asymmetries of information introduce a discrepancy between the
principal’s will (or interests) and its expression by the agent16. Moreover, deci-
sions taken at the WTO cannot be abstracted from the WTO’s context and that
of international relations in general. Are we really sure that trade experts or
negotiators appointed by a government (ultimately, but marginally) controlled by
an elected parliament always act according to the democratic will? Trade repre-
sentatives, even of democratic states, may possibly depart from their constitu-
encies’ will when negotiating in the WTO context. This means that there is
a gap between “formal democratic legitimacy” and “social legitimacy”17.

Thirdly, notwithstanding its often-repeated official discourse, the WTO is not
totally “member driven”. Of course, (powerful) states retain a large power over
the organization and its policies. However, organs of the WTO, above all panel
and Appellate Body members, but also committees18 and officials in the secre-
tariat19, also take decisions which, contrary to the assertions of the WTO, can-
not be reduced to a mere implementation of what has been agreed in the treaties.
The WTO can no longer be considered as a contract between states, with no
will of its own. It is an institutional framework, subject to various influences which
make it evolve over time, certainly with the consent of its main members, but
according to its own dynamic. This is a consequence of the institutionalization
and “judicialization” of international economic institutions. This autonomous po-
wer of the WTO, albeit weak compared to that of member states, has to be de-
mocratically legitimized, and this cannot be done by invoking national democratic
processes.

Fourthly, even if one admits arguendo that there can be a democratic society
of states, democracy can hardly be based on a principle of consensus. Of course,
consensus implies that no state formally objects on the decisions taken by the
organization. But the consequence is also that one single member can block the
adoption of any modification to the rules20. In fact, this veto power applied to all
decisions is not democratic at all. Consensus is a contractual mode of decision,
whereby all parties to a contract must agree to modify it. It is not suitable for an
institutional context where a democratic process can develop. If every decision is

16 In this context, J. Meltzer, State Sovereignty and the Legitimacy of the WTO, “Uni-
versity of Pennsylvania Journal of International Economic Law” 2005, no. 26, p. 706–707;
J.O. McGinnis and M. L. Movsesian, The World Trade Constitution..., p. 357.

17 R. Howse, The legitimacy of the World Trade Organization, (in:) J.-M. Coicaud,
V. Heiskanen (eds.), The Legitimacy of International Organizations, U.N. University Press
2001, p. 361.

18 A. Lang, J. Scott, The Hidden World of WTO Governance, “European Journal of In-
ternational Law” 2009, no. 20(3), p. 575–614.

19 H. Nordström, The World Trade Organization Secretariat in a Changing World,
“Journal of World Trade” 2005, no. 39(5), p. 819–853.

20 Consultative Board, The Future of the WTO..., p. 63.
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taken by consensus, it is in fact the result of a negotiation in which powerful co-
untries inevitably have more bargaining power.

The practical effect of consensus rule applied in today’s WTO is to block
any substantive evolution of the rules decided by ministerial conference and/or
the member states, i.e. the “legislative” branch of the WTO where state con-
sent is supposed to apply21. As a consequence, adaptation of the rules, if any,
comes from the “judicial” branch of the organization (panels and Appellate
Body), where the consent of member states has virtually no impact. In other
words, consensus causes immobility or strengthens judicialization. One can think
of no better way to undermine state consent as a source of legitimacy.

Fifthly, there is, at least about some issues, a legitimacy circle, by which sta-
tes invoke their international obligations to justify their actions, while the inter-
national organization which supposedly enacted the obligation denies having any
power and claims to be “member-driven”22.

These five elements imply that state consent cannot be the sole basis of the
WTO’s “democratic” legitimacy. Of course, state consent is part of it, but it
must be completed by some more direct means of democratic expression or
participation at the international level.

?):) 3���������
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As explained earlier, the WTO still bases its democratic legitimacy, to a great
extent, on national democratic processes.

To reduce the power of lobbies and, more generally, to fight protectionism,
the WTO uses a method which some consider undemocratic because it depri-
ves states (where the expression of the democratic will supposedly takes pla-
ce) of the ability to decide on a wide range of policies. The WTO is trapped in
the legitimacy challenge faced by many international organizations: it relies on
states for democracy – which implies that states must be able to act freely in
the international sphere – while its core objective is to limit the liberty of states
when they act internationally23. This challenge – which Hobbes was aware of
– is rooted in the traditional understanding of sovereignty with which internatio-

21 T. Broude, The Rule(s) of Trade and the Rhetos of Development: Reflections on the
Functional and Aspirational Legitimacy of the WTO, “Columbia Journal of Transnational
Law” 2006, no. 45(1), p. 236.

22 R. Howse, op. cit., p. 356.
23 J.O. McGinnis and M. L. Movsesian (The World Trade Constitution..., p. 569) seem

to resolve the question with an affirmation that WTO rules are not binding: “Of course,
members may choose to keep their laws, whatever the WTO decides, and accept retaliation
from their trading partners”. Even if this were true, i.e. if legal rules may be trespassed by
a state that is ready to pay, the problem would reappear in the form of another question: how,
then, is the WTO system able to impede protectionism or to implement multilateralism?



��"The WTO’s legitimization strategy

nal coordination is difficult to conceive24. However, the goal of the WTO, and
therefore the source of its “output” legitimacy, is precisely the opposite of an
international state of nature, i.e. to discipline international economic relations,
according to the general intention of member states but occasionally by coercing
them to comply with the common rules.

If we leave it at such a paradox, respect of democratic expression is really
not the effect – let alone the goal – of the existence of a World Trade Organi-
zation. It seems, rather, that the notion of “good government” used by the WTO
refers to a result to be achieved (liberalization) rather than to a democratic pro-
cess. When it invokes democracy, the WTO should be considered as paying lip-
service to some of its opponents’ concerns, but without any intent to sacrifice
free trade for the sake of democracy.

Yet this does not sound like a reasonable interpretation of Benefit # 10 of
the WTO document. One has to acknowledge that the WTO is indeed convin-
ced to promote democratic expression by barring the road to lobbies and cor-
ruption and by promoting a transparent system of rules.

Ultimately, the WTO’s endeavour to overcome the tension is based on
a deep conviction, and unsurprisingly a very liberal25 one: citizens are rational
economic agents, and they vote according to their economic interests. This im-
plies in turn that governments (should) only decide according to the economic
interests of the nation. With such a hypothesis, which is shared by other au-
thors26, the WTO discourse gains coherence. As free trade is more efficient
than protectionism according to mainstream economic theory, a real democratic
expression can only be in favour of free trade, and protectionism only comes
from the undemocratic action of lobbies intriguing to obtain benefits that the ge-
neral will would never grant them.

Keeping this conviction in mind, it makes no sense to say that the WTO de-
prives states of some decision-making power. In fact, states decide more freely
because they are liberated from the influence of lobbies. Their action (on
their own or through international institutions such as the WTO) corresponds to
the will of their population, because it maximises national welfare. Neither is it

24 See the nuanced opinion of J. Combacau, Pas une puissance, une liberté: la souve-
raineté internationale de l’État, “Pouvoirs” 1993, p. 47-58 ; idem, Le droit international:
bric-à-brac ou système?, “Archives de philosophie du droit” 1986, p. 85-105, in particular
p. 102–105.

25 This liberal character is acknowledged by J.O. McGinnis, M.L. Movsesian (The
World Trade Constitution..., p. 526), who refer to the Madisonian tradition.

26 R. Keohane, J.S. Nye Jr., The Club Model of Multilateral Cooperation and Problems
of Democratic Legitimacy, (in:) R.B. Porter, P. Sauvé, A. Subramanian, A. Beviglia Zampetti
(eds.), Efficiency, Equity, and Legitimacy – The Multilateral trading System at the Millenium,
Brookings Institution Press & Center for Business and Government, Washington 2001,
p. 268.
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a problem in itself if some decisions are taken or influenced by unelected bodies
(the DSB, NGO’s or even lobbies) as long as they are compatible with the presu-
med democratic will, i.e. free trade.

This subtle reasoning enables the WTO to base its democratic legitimacy on
internal processes, while at the same time dismissing as “undemocratic” the in-
ternal processes leading to protectionism. It seems the perfect way to reconci-
le good government and democracy: good government (free trade) is true de-
mocracy, while unwise policies must come from some democracy failure. A too
perfect way, maybe, and the reader is left with the uncomfortable impression of
a circular reasoning.

J.O. McGinnis and M.L. Movsesian develop a similar argument, focussed on
interest groups, presented as common enemies of both free trade and democra-
cy27. In turn, this argument serves to promote the idea that the WTO should not
have its power extended to international regulation, as this would create an in-
centive to lobby at WTO level and ultimately lead to increase the power of glo-
bal lobbies (instead of a decrease in the “antidiscrimination” model)28.

In fact, the argument is based on a wrong premise. One cannot simply affirm
that voters are pure rational economic agents. Most of us admit that the choice of
voters, especially if they are well-informed (which should be, but is not always,
the case), is partly dependent on economic reasons. But even more observers
would disagree with the idea that there are no other determinants to people’s
choices. Therefore, the possibility always remains that democratic choice does not
correspond to economic efficiency, whether at national or at international level.
Defenders of free trade imagine that the rest of the world is as convinced as they
are, which is but a wish. Even perfectly informed citizens could vote against
mainstream economic theory, for there is more than one economic theory;
but more profoundly because social life, which does not take place in a “social
vacuum”, cannot be reduced to economic interactions29.

Some hard cases submitted to the WTO are interesting examples of both
tensions described above. They reveal the power of the WTO judiciary to take

27 “Free trade and democratic government face a common obstacle – the influence of con-
centrated interest groups. Because free trade creates wealth for each nation, one would expect
national majorities to favour free trade policies over policies that benefit special interests at the
majority’s expense” (J.O. McGinnis, M.L. Movsesian, The World Trade Constitution...,
p. 515).

28 J.O. McGinnis, M.L. Movsesian, The World Trade Constitution..., p. 556; idem,
Against Global Governance in WTO, “Harvard International Law Journal” 2004, no. 45(2),
p. 357.

29 R. Nickel, Participatory Transnational Governance..., p. 160. On the links between
market economy, liberal democracy and globalization, see also J. Verhoeven, Souveraineté et
mondialisation: libres propos, (in:) E. Loquin, C. Kessedjian, La mondialisation du droit, Li-
tec, Paris 2000, p. 43–57, in particular p. 49–50.
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decisions which go beyond the mere application of the agreed rules (if only be-
cause technology evolves). They also show that the will of citizens (independently
of lobbies and national economic interest) is not entirely determined by economic
motives, nor always favourable to free trade.

These cases involved state decisions which were broadly supported by the
population, but had a protectionist effect (if not intent). The problem is particu-
larly crucial in the case of trade effects of value-based policies: development or
“responsibility” for past actions (EC – Bananas III), protection of the environ-
ment (US – Shrimp; EC – Approval and Marketing of Biotech Products) or of
human health (EC – Hormones; EC – Approval and Marketing of Biotech Pro-
ducts).

In deciding these cases, the judiciary organs of the WTO had a wide margin
of appreciation to determine whether the defendant complied with the WTO ru-
les, although they are formally forbidden from adding to or diminishing the rights
and obligations of members (art. 3.2. DSU). They faced quite general rules, which
had to be applied to a very specific and complex situation. Other interpretations
would have been as reasonable. Moreover, it was clear that the decisions were
also influenced by other unelected actors, and especially NGOs, who filed amicus
curiae briefs, not to speak of private businesses which always hide behind WTO
disputes30.

These cases also demonstrate that democratic choices are sometimes based
on values other than economic efficiency. For instance, Europeans do not want
hormones-bred beef to be sold in their supermarkets, even if the price of beef
would fall, and independently of where the beef is produced. This undermines
the hypothesis – on which the WTO reasoning is ultimately based – that voters
behave like rational economic agents.

By the way, these examples show that the legitimacy does not necessarily
have the same grounds according to the WTO rules concerned. Economic ef-
ficiency seems a much stronger argument to legitimize non-discrimination prin-
ciples, while its relevance decreases when dealing with “rules” or international
standards31.

30 WTO Disputes: European Communities – Measures Concerning Meat and Meat Pro-
ducts (Hormones), WT/DS26 and WT/DS48 (EC – Hormones); European Communities – Re-
gime for the Importation, Sale and Distribution of Bananas, WT/DS27 (EC – Bananas III);
United States – Import Prohibition of Certain Shrimp and Shrimp Products, WT/DS58 (US
– Shrimp); European Communities – Measures Affecting the Approval and Marketing of
Biotech Products, WT/DS291, WT/DS292 and WT/DS293 (EC – Approval and Marketing of
Biotech Products).

31 See R. Howse, op. cit., p. 370.
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As long as it remains based on internal democracy, the WTO’s legitimiza-
tion strategy will face the same difficulties. The WTO will keep trying to show
its commitment both to “good government” and to democracy, but it will be una-
ble to convince. At some point, it will have to give priority to one over the other.
In that respect, Misunderstanding and Benefit # 10 are clear enough: while re-
cognizing in principle the importance of democracy (applied to interstate rela-
tionships), the WTO accepts non-democratic elements as long as they are fa-
vourable to the principles of free trade. Priority is given to the result over the
process, to “good government” over democracy. As protesters are more con-
cerned with democracy than with economics32, the WTO’s legitimization ende-
avour is bound to fail.

A possible solution would be to reduce international economic relations to sim-
ple interstate contracts. In my view, globalization makes this impossible.

The other way out consists in designing ways of international democratic le-
gitimization, independently of national states’ intervention. The goal is not, in to-
day’s world, to replicate the state system of democratic legitimization at the glo-
bal level, but we could at least try to “narrow the legitimacy gap”33 through the
promotion of some kind of international democratic participation34.

The WTO is aware that its “member-driven” theory may strengthen an ab-
solute vision of state sovereignty which could jeopardise the enactment and en-
forcement of international rules. Being “member-driven” may arguably enhan-
ce the WTO’s legitimacy in the general public, but at the same time it undermines
its authority to constraint states to keep away from protectionism. The same goes
for solutions of “comity”, whereby the organs of the WTO show more respect for
the wishes of the member states35. Hence the need for democratic expression at
the international level in a way compatible with the international obligations of
states even associated with sanctions. The European Parliament is such an ende-
avour, but little similar exists to control the action of the WTO.

Interestingly, small steps have been taken to introduce a democratic expres-
sion in the WTO itself, independently of the member states. As it becomes less
“member-driven” and more institutionalized36  notably since the introduction of
a real judicial system, the WTO is both compelled and able to allow for some
international democratic expression.

32 R. Keohane, J.S. Nye Jr., op. cit., p. 272.
33 R. Nickel, Participatory Transnational Governance..., p. 161.
34 Ibidem, p. 177 sq.
35 See ibidem, p. 175 sq.
36 See Consultative Board, The Future of the WTO..., p. 43.
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As far as the first tension is concerned, inclusion of representatives of civil
society has been much disputed, but participation has undoubtedly increased over
the last years37. Additional steps could be envisaged, of course, including a kind
of more direct involvement of national parliaments38. Transparency in general
has been improved39. The WTO website is heavily used to keep the public in-
formed of the organization’s activities40. NGOs are recognized as legitimate ob-
servers (not to say actors) of the WTO’s activities, especially the ministerial
conferences41. The WTO even distributes position papers written by NGOs42.

Interestingly, progress in transparency and participation also affects dispute
settlement, where institutional power is mostly exercised. The practice develo-
ped to open panel and appellate body hearings to the public, at least in cases
involving major developed countries43. Amicus curiae briefs, filed by NGOs, but
also university professors and research centres, have been principally accepted
by the panels and the Appellate Body, first as an appendix to a state’s submis-
sion, then independently – which is significant.

More generally, in some of their important decisions, WTO panels and Appel-
late Body have opted for solutions reinforcing their legitimacy. As studied in gre-
ater details by Howse44, these include the insistence on equitable procedure and
due process (fostered by the presence of private lawyers), the Appellate Body’s
severe control over “objective assessment”, an effort to bring about coherence in
the case-law, and the decision to interpret WTO law as a part (and not indepen-
dently) of public international law – as a matter of principle, at least. Sometimes,
these efforts (deference to member states, literary interpretation, etc.) limit the
ability of the judiciary to implement the substantial goals of the organization, which
shows that the tension between “democracy” and “good governance” can be re-
duced, but not eliminated.

37 On this issue, see R. Nickel, Participatory Transnational Governance...,, p. 191 sq.;
Consultative Board, The Future of the WTO..., p. 41 sq.

38 See the timid proposal of the Consultative Board, The Future of the WTO..., p. 46.
39 On transparency, which enhances democratic participation but may also impedes the

negotiation of efficient policies, see Keohane & Nye, 2001, p. 276; Elsig, 2007, p. 79-80.
40 G.C.A. Junne, International organizations in a period of globalization: New (problems

of) legitimacy, (in:) J.-M. Coicaud, V. Heiskanen (eds.), The Legitimacy of International Orga-
nizations, U.N. University Press 2001, p. 207; Consultative Board, The Future of the WTO...,
p. 42.

41 M. Elsig, op. cit., p. 86.
42 On NGOs, see G.C.A. Junne, op. cit., p. 214 and R. Nickel, Participatory Transna-

tional Governance..., p. 192 sq.
43 The first case with a public hearing was United States – Continued suspension of ob-

ligations in the EC – Hormones dispute (WT/DS320) and Canada – Continued suspension of
obligations in the EC – Hormones dispute (WT/DS321), Communication from the chairman of
the panels, WT/DS320/8 and WT/DS321/8, 2 August 2005. See Elsig, 2007, p. 87.

44 R. Howse, op. cit., p. 376 sq.
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To sum up on this first aspect, rather than rely on the formal, weak and possibly
counterproductive argument of national democratic processes, the WTO would be
more convincing if it put forward the various ways by which it takes into account
the interests of its various stakeholders. Of course, this remains far from the classi-
cal democratic legitimation of the nation state, but it is a pragmatic attempt to
adapt the basic democratic principles to the international level and to the particular
situation of the WTO. Besides, a careful analysis of the internal decision-making
processes (in particular the role of experts, of the judiciary and of the administra-
tion) would show that the functioning of states is less “democratic” (thus closer to
what is practised at the WTO) than we generally think45.

The second tension could be reduced by addressing more directly the “linkage”
questions (labour and social rights, environment, health, development…), in order
to reach a balance between the economic interests and interests of other kinds.
This should not necessarily take the form of a global regulation, which would
not always be adapted to the diverse situations of today’s world. Still, a clearer
discourse on those issues should demonstrate that the WTO has regard for non
economic interests, especially if they are expressed in a democratic way.

In other words, more-involved stakeholders want to see the effect of their
participation on the achievements of the organization. This is all the more so that
the importance of democratic participation grows as decisions have a greater impact
on people’s life. This may hamper the organization’ ability to (further) liberalize
international economic relations46 and shift its action towards new domains, in
particular development, as announced (but to date not realized) in the Doha
round. But should we complain, if this is the result of a greater respect for the
people’s will?

45 M. Elsig, op. cit., p. 79.
46 Ibidem, p. 87 sq.



���The WTO’s legitimization strategy�����	
����	�������������
������ ������������

*������	+����

��X�0��
p�3�0���1��	�0
����3�0��

:��
0��+�
������������4�	M�0	M��?	���
�$�\���O:+4?Q

+�
������:��
�0�$�0�?	���
�$�	�4����0	M

4����0	M�:��
�0�[?�����p
M�\����
���	�p
pA�O:54?5?Q


���������� ���� �2����
� ��� B
:�
���2���C

������
�����
���������
2
��
�

����$� �� �D��%���$� H�+��%'�������)� *�#��'$�)�C

? - � � � � , � � 	 � � � �)� ��&�,0�	B�� ���,
0��

��	����� 
�	M����.��� ��$�0&�	�B���,�&���,��

	�B��� O7;:Q�� ��&�,0�	B�� '�0
�	�'�
�����

,��$�0��	B�� �>���
����� �
�,�� 
�	M����.�	����

�0.����&��&���$�,������.���
�	�����

6 � � � � � 0 � �)� .�&�� 
M��0��� ��	���� 	M��	��

X�
��.�0������ 
M��'���0�X�
�0�

? 
 0 � � � 	 � � � � �

:��� 0��	����Y	��� ����� 
�	M����.��� ���

$�0&�	�B���,�&���,�	�B��� O7;EQ� �0��� 
���

��&�,0�	B�����,
0���	����&�.W�'0��	����Z���C

��� '����0������ ��,0�����-����� '0���-�.�BW�

	�B��>���
���&a���'��������>C�W������0�,���

2�	����&�� ��� ����	M� 
�	M��,� �� '0�	���0

'�0
�	�'������� ���,-�	M� �>���
���� �� �>�

���0��� 
�	M����.�	����'�0
�	�'�
����	M

�	��� O573Q�� 30��>���&�� �	��C� ��&�.��7;:

�� 0�&�	M� ��P	M� �>���
���,�	M� ,��$�0��	B�

�� ?/� �� ��'������ +��
C'���� 0��'�
0��&�

7;:� B�,�� ����� �'��P>� '�0
�	�'�������� 3��

0P���&�� 0������ ��>�
�� �� ����	M0���	���&�

��>�
�&��7;:����,�R	�����
�����&����C����

������B�&�� ���W����&�� �� ��������W� ��&��

,0�	BW����>0C>���������������	M�
�	M����.���

/ > � 
 0 � 	 


/0�� ;�$�0&�
���� ���� :�&&���	�
���

7�	M����.����O;:7Q�����
M�����	������5���&��

	0�	�� �� ���0	�� �$� 	�
����� �&'���0&��
a� 7�

�����0� 
M��� \���
������� ���'
� ��$$�0��
� '�0�

�'�	
�X�������>�.�����
M� 
M�� ���� 
�	M��\���

�0� '0�	���0��� �$� 	�
����� '�0
�	�'�
���� ��� 
M�

$����� �$� 3�0
�	�'�
�0�� 7�	M����.�	��� /�����

�&��
� O37/Q�� ���� '�0������
M� ;:7� ��������

�����?���������'������	�
�����	��$�0��	���;�

�� 
M�0�� �
�'� ;:7�� �0�� 	������0��� ��� �� ���

�����$�'�0
�	�'�
��.����	���������	��$�0��	��

O��� L0��	�� ����?��
��0����Q��7M��,�� 
�� 
M�&

��� 	��� 	�&'�0�� 0���� 
�&�� ��>�
�� ���� �����

	M0������ ���� ��''�0
��� >�� ;:7�� L���������

�	0�
������
M��M�'���$���&�	0�	�����
M���.���$

��
��0,�
�	M����.����'�����.����
M���&>�X��

���	�� �$� ���� 
�	M��\���� O&�
�0����� '0�	���0��

�0�0�
�����Q�



��� Bernard Reber

1 French translation: J. Habermas, La technique et la science comme idéologie (1968),
Gallimard, Paris 1973.

2 J. Habermas, Théorie de l’agir communicationnel, 2 tomes, trans. J-M. Ferry and
J-L. Schlegel, Fayard, Paris 1987.

Could techniques like Information and Communication Technologies (ICT)
empower the citizen? Without any “technophobia” or on the other hand “techlo-
tatric” posture, we can say that these new technologies could participate in this
at different levels. First, new technologies in general are addressing new
questions and public controversies. To tackle this challenge, some Technological
and Scientific Assessment Offices have produced innovative ways to involve
citizen in hybrid forums, composed of experts and non experts. Techniques are
at the origin of this new way of deliberating. Second, techniques like ICT can
help in the participation and integrate more actors in the debate.

We’ll consider ICT as promises for E-democracy and citizen empowerment,
from these different perspectives. 1) We begin with the new techniques or pro-
cedure of citizen participation in PTA, and 2) pursue with ICT assessed in a US
and a Japanese Citizen Conference. 3) ICT will be next considered as a new
way of participating in two consensus conferences in France and Switzerland.
4) We will conclude with the question of the ambivalence of any techniques
(material, procedural or rational), to scrutinize the hope of democracy in the age
of network technology.

6) 3����1�	�
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With a short diachronic return, we could say that the first Jürgen Habermas
concern in Erkenntnis und Interesse1 is very far away behind us. During this
time, in his analyses, the risk might have come from politics having been held
hostage by science. Science would have the strength to make agreement at low
cost with different collectives in opposition with different frames. But Haber-
mas’s text has some limitations.

In Theorie des Kummunikative Handelns2, he proposes that the protago-
nists reach an agreement on the state of the world, respecting the rules of di-
scourse ethics where everybody can account for every argument. We could
speak here about neokantian procedural deontologism and a moral cognitivism,
where moral norms are constraining principles making in discussion. As a good
weberian, he doesn’t want to trespass on the insoluble quarrels among the va-
lues and reopen the “War of the Gods”.

Then, with present-day Science recognising its part of uncertainty and contro-
versy, finally it is a common condition to address problems to be sometimes plu-
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ralistically treated, especially concerning scientific policies to be promoted. Before
of these complex technological and political choices, opening diverse possible
worlds, with proved, perceived, potential or controversial risks, economic and
political institutions were the first to solicit the creation of offices of Technological
Assessment.

The first institution having equipped itself with this type of service was the
US Congress, with its US Congressional of Technology Assessment (OTA)3.
A lot of countries have adopted the same kind of TA offices, with different in-
stitutional designs, adapted to every cultural political and national histories rela-
tive to the relationship between the scientific, public and political spheres.

In France, the Parliamentary Office of Scientific and Technological Asses-
sment4 (POSTA)5, is in charge of this mission. It’s composed of 16 depu-
ties and 16 senators, from all the political parties represented on the national
level, which is a guarantee, according to its words, “of freedom of every
other tutelage”. The secretariat is in charge of assuming the practical functioning.
It’s only composed of parliamentary civil servants, depending on the office of
these Assemblies. The POSTA is a pluralistic body from a political parties
point of view. Meanwhile, its assessment basis is first of all constituted by experts’
asynchronous hearings. We are still “entre soi” (among peers) from an episte-
mic communities point of view, mainly experts, civil servants, political decision-
makers.

Some social studies have been made6 concerning the development of such in-
stitutions, their independence, their composition and the ways to choose to ad-
dress the issues depending on: the moments, their recognition, their credibility
and their objectives, and finally the support they have.

6)6) ����	�������1�	�
�����	��2�������
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In some technical and scientific controversial choices, Technological Asses-
sment (TA) and the only exclusive advice of experts (despite they’re being
of different opinions) to the political and economical decision-makers, is not
sufficient. And it is true as well for the resources of the scientific populari-
zation or translation for a larger public, the communicational processes of me-

3 See for example F. Fischer, Citizens, Experts and the Environment: The Politics of Lo-
cal Knowledge, Duke University Press, Durham NC 2000.

4 See [online] <www.senat.fr/opecst/>.
5 OPECST in France.
6 N. Vig H. Paschen, Parliaments and Technology. The Development of Technology

Assessment in Europe, State University of New York Press 2000; W.W. Powell, P.J. Dimaggio,
The new Institutionalism in Organisation Analysis, University of Chicago Press 1991.
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diation7, aiming at the public acceptability concerning big technical and industrial
projects.

Even though decision is in the hands of the representative political decision-
makers, they have sometimes expressed their wish to broaden the spectrum of
actors to be involved in the debates on controversial technical objects8.

Now, this can be rooted in the French law (February 27, 2002), which con-
cerns “Proximity Democracy”9.

Some analysts have called for a “technical democracy”10 or in other terms
attempt to let the “sciences enter into democracy”11. On a different scale some
small experiences were developed, making possible the articulation between the
two worlds of the sciences and democracy, notably through the means of Par-
ticipatory Technological Assessment (PTA). Within a broad spectrum of modes,
they have opened up spaces where actors speak, deploying several communi-
cational regimes, like narration, interpretation, argumentation, reconstruction, only
to mention these12.

Eleven years after the Denmark’s pioneering in this domain, France knew its
first citizen conference on GM Food in June 1998.

When the first analyses appeared in France about this type of devices, the
first comparative European evaluations of these practices were published. It’s
notably the case of EUROPTA13, TAMI14 or “Governance of the European
Research Area: The role of civil society” Projects. Some other publications
have contributed to this evaluation of PTA. After having screened and made

7 See J-M. Dziedzicki, La médiation environnementale: une comparaison internationale,
ESA-EDF-DER, Paris 1998, Report HN-55/98/046.

8 See B. Reber, Technology Assessment as Policy Analysis: From Expert Advice to Par-
ticipatory Approaches, (in:) F. Fischer, G. Miller, M. Sidney (eds.), Handbook of Public Poli-
cy Analysis. Theory, Politics and Methods, “Public Administration and Public Policy Series”
125, Rutgers University/CRC Press, New York 2006, pp. 493–512.

9 Law 2002-276, 27.02.02.
10 R. Sclove, Democracy and Technologies, Guilford Press, New-York 1995; Lee Klein-

man (ed.), Science, Technology & Democracy, State University Press of New York 2000;
F. Fischer, Citizens, Experts and the Environment...; M. Callon, P. Lascoumes, Y. Barthe,
Agir dans un monde incertain. Essai sur la démocratie technique, Seuil, Paris 2001; S. de Che-
veigné, D. Boy, J-C. Galloux, Les Biotechnologies en débat. Pour une démocratie scienti-
fique, Balland, Paris 2002.

11 Cf. B. Latour, Les politiques de la nature. Comment faire entrer les sciences en démo-
cratie, La Découverte, Paris 1999.

12 To take the categories proposed by J-M. Ferry, Les puissances de l’expérience, Cerf,
2 vol., Paris 1991.

13 See J. Simon, S. Bellucci (eds.), Participatory Technology Assessment. European Per-
spectives, Centre for the Study of Democracy and Swiss Centre for Technology Assessment,
Bern – London 2003.

14 Technology Assessment in Europe, between Method and Impact, financed by the Euro-
pean Commission, 2002.
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evaluations of technologies under divers modes, the organisers go to a second
evaluation, which is more reflexive, following the comparison of their methodolo-
gies. It is the case in books or articles of F. Fischer15, S. Joss16, L. Hennen17,
L. Klüver18, D.J. Fiorino19, G. Rowe and J. L. Frewer20, O. Renn Kastenholz H. and
T. Webler21, M. Callon, P. Lascoumes and Y. Barthe22, or Reber23.

PTA in diverse concrete forms in France24, could be classified under a double
tradition: one is tributary of the importation of consensus conference, when the
other, more administrative and indigenous, proceeded to the creation of the Natio-
nal Commission for the Public Debate (NCPD)25.
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These terminologies indicate something very stabilized and perhaps less open
than a debate. Eleven years after the Danish consensus conference on GM
Food, France knew her first conference of this type, rebaptized “citizen confe-
rence”, because of inculturation concern to import this process. More accura-
tely, it was entitled: “The use of GM Organisms in Food and Agriculture”26. The

15 F. Fischer, Citizens, Experts and the Environment...; Reframing Public Policy: Di-
scursive Politics and Deliberative Practices, Oxford University Press 2003.

16 S. Joss (ed.), Special Issue on Public Participation in Science and Technology.
Science and Public Policy, vol. 26, no. 5, Octobre 1999, pp. 290–373.

17 L. Hennen, Participatory Technology Assessment: a Response to Technical Moder-
nity?, (in:) Special Issue on Public Participation..., pp. 303–312.

18 L. Klüver, Project Management. A matter of Ethics and robust Decision, “EUROPTA”,
[online] <www.tekno.dk/pdf/projekter/europta_Report.pdf.>.

19 D.J. Fiorino, Citizen Participation and Environmental Risk: A Survey of Institutional
Mechanism, “Science, Technology & Human Values” 1990,  vol. 15, no. 2, pp. 226–243.

20 G. Rowe, J.L. Frewer, Public Participation Methods: A Framework for Evaluation,
“Science, Technology & Human Values” 2000, vol. 25, no. 1, pp. 3–29. 

21 O. Renn, T. Webler, H. Kastenholz, Procedural and substantive Fairness in landfill
Sitting: a Swiss Case Study, “Risk: Health, Safety and Environment” 1996, no. 7, pp. 145–168.

22 M. Callon, P. Lascoumes, Y. Barthe, op. cit.
23 See B. Reber, Technologies et débat démocratique en Europe. De la participation

à l’évaluation pluraliste, “Revue Française de Science Politique” 2005, vol. 55, no. 5–6,
pp. 811–833.

24 See B. Reber, Les controverses scientifiques publiques au secours de la démocratie,
“République cherche démocratie et plus si aff., Cosmopolitiques. Cahiers théoriques pour
l’écologie politique” 2003, no. 3, pp. 93–107.

25 CNDP in French. See [online] <www.debatpublic.fr/>.
26 Organised by OPECST and a steering committee (Paris, 20–21 june 1998). See D. Boy,

D. Donnet-Kamel, P. Roqueplo, Un exemple de démocratie participative: la conférence des ci-
toyens sur les OGM, “Revue Française de Sciences Politiques” 2000, vol. 50, pp. 779–809, that
completes the official presentation of the Senate (www.senat.fr).
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French political powers let 15 citizen, lay people in this matter, called “Candid” to
give their opinion after having lengthy founded it, especially through the interac-
tion and the confrontation among and with experts and themselves.

This can be compared with the hearings in TA where experts exchange with
peers: the experts of the French conferences on GM Food or the ones in the 1999
Swiss publiforum on the same topic, are thrown into arenas, sometimes out of
their field of competence, and are expected to answer questions they sometimes
don’t understand or try to elude. A citizen don’t hesitate to say: “You speak He-
brew, you confuse us”, indicating sometimes contradictions, not only among
experts (which would be understandable), but in the discursive pieces of the same
expert, going as far as following an expert until outside the conference hall, to get
the answer to her question27.

Since 1998, other French experiences were born, among others: Debate
on GMO and test in the fields, organised by the Economic and Social Council
(4.02.02)28; The Citizen Conference Climate Change and Citizenship, French
commission for Sustainable Development and the Center for Science and Tech-
nology at La Villette Museum (9–10.02.02)29. We can note in the follow-up
of the French conference in 1998, a special case: The initiative workshops: “The
ideas circulate, indifference go back”, organised by the Autonomous State-own
Company of Parisian Transport (ASCPT)30 (2–3.12.2000). The ASCPT impor-
ted31 the methodology of consensus conference for an application to the question
of incivility in the subway and other transports in the Ile-de-France Region. Two
other broad scale experiences, inspired by the consensus conference, but much
larger, were conducted in France with a label reminiscent of the French Revolu-
tion: Etats Généraux of Food (2000) and Etats Généraux of Health
(1998–1999)32. The last one is the Etats Généraux de la Bioéthique (2009)33,
which were dedicated to the revision of the French Biolaws.

27 Testimony from a citizen of the GM Food publiforum in Switzerland in 1998, who tried
to know, without success in the conference, when the first GMO experience took place, and
pursued the expert till the railway station to receive finally her answer.

28 See [online] <www.conseil-economique-et-social.fr/ces_dat2/plan.htm>.
29 See [online] <www.cite-des-sciences.fr>.
30 In French: RATP.
31 Members of the French steering committee like Philippe Roqueplo were invited by

ASCPT for counselling.
32 See B. Reber, Public Assessment and new Rules for the “Human Park”, (in:) B. Latour,

P. Weibel, Making Things Public. Atmospheres of Democracy, MIT Press, Cambridge 2005,
pp. 314–319.

33 See the special issue: B. Reber (dir.), La Bioéthique en débat, “Archives de philosophie
du droit” 2010, no. 53.
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We can recognize that controversial technologies have produced innovative
ways to assess them. Therefore they have produced new democratic rules making
the debate more direct, interdisciplinary and pluralist34.

:) �
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ICT can be on the both sides: as a tool in the new procedures of PTA but in
the place of the controversial techniques. We will consider them in this second
possibility. In 1997, the Education for Public Inquiry and International Citizenship
(EPIIC) of Tufts University, the Massachusetts Foundation for the Humanities
and Public Policy, the Loka Institute and some others institutions hosted a local
citizen conference called “Telecommunications and the Future of Democracy”35,
the first citizens’ panel in the United States which wasn’t under the umbrella of a
national institution. The goal was to offer the participants an opportunity to deve-
lop and publicize informed judgments on emerging telecommunications technolo-
gies and policies. A diverse range of panellists, “from a MIT scholar to a home-
less woman”, met and deliberated over seven days, interviewing more than twenty
experts in the field.

With the same methodology, from February to September 1999, Japan’s se-
cond consensus conference was held at Tokyo Denki University in Saitama
Prefecture, near Tokyo. The theme of the conference was “The Information
Society and Internet”.

These panels produced reports containing the key questions identified by the
citizens’ panels, and their understandings and recommendations regarding some
aspects of the information society and Internet.

The Japanese report is longer and well structured with, for each part: the
questions, the common understanding of the citizens’ panel, the recommendations
and requests addressed sometimes not only to State, but to private companies,
or to the mass media. The main recommendations are the following: both sides
of Internet and its blurring of borders thanks to round-the-clock, round-the-glo-
be access, and on the other hand the growth of non face-to-face communica-
tion, the spreading of lies; the plea for education, partly under individual respon-
sibility and State responsibility. The Japanese panellists insist on the need for
access in many ways, integrating “a real an efficient Net Day”. They are in favour
of international comparisons. Internet is for them “a medium of self-expres-
sion”, a “powerful input method”. We can notice that is exactly a part of the

34 For a development of this idea see B. Reber, La démocratie génétiquement modifiée.
Sociologies éthiques de l’évaluation des technologies controversées, Presses de l’Université
Laval 2010.

35 See [online] <www.loka.org/pages/worldpanels.htm>.
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problem of empowerment and the beginning of inclusive deliberation. Concerning
this point and addressing the mass media, the citizens’ panel ask them to be ca-
reful with news stories blaming the Internet. Finally Internet nurtures judgement
about how to select information.

The US report insists on the process “government of the people, by the
people and for the people”. For these reasons, citizen panel seems to be opposed
the business forces whish often to dictate public policy. They insist on free spe-
ech, allowing anonymously maintained websites in conjunction with “seals of
approval” for accurate and trustworthy websites, timely correction, a right to
individual privacy, the monitoring of government for certain types of data, but
only after due legal process under the Fourth Amendment and limited access to
the children.

They propose for matters of censorship a kind of procedure similar to the
citizens’ conference, and make the plea that each State or community reaches
its own solution about placement and means of funding additional equipment. In
the same way they underscore the need for multicultural and multi-ethnic cur-
ricula.

We have retained two last remarks helping us to understand the issue of ci-
tizen empowerment. Panellists write after evoking democratic deliberation: “The
Internet may hold more potential for this kind of participation than other forms
of debate. But it also has more potential for polarizing in like-minded chat
rooms”. We will come back to this point on the occasion of a concrete French
debate chosen as case study.

In their conclusion they write: “Technology gives us tools; we must decide
how to use them. Technology itself does not develop socially responsible citizens
of democracy, people and society do”. We see here a common kind of reduc-
tion of technology to tools. We recognize here the weakness of ethics or poli-
tics of technologies36.
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We propose here to change our posture to consider ICT as a new access,
a new tool, for Participatory Technological Assessment (PTA). In November of
2001, the Centre for Technology Assessment at the Swiss Science and Tech-

36 See B. Reber, La Nouveauté éthique des “nouvelles technologies”. Les techniques
confrontées à l’exigence apocalytpique. [The ethical novelty of “New technologies”. Tech-
niques confronted the Apocaliptic], PhD Thesis, Centre Raymond Aron, Ecole des Hautes
Etudes en Sciences Sociales, 1999.



�!�Evaluation and promise of “E-democracy”...

nology Council organized a publiforum on “Medical Transplants”. The people in
charge opened an “agora” to a public as large as possible, with the resources
of ICT. They proposed a free on-line forum. The French Parliamentary Scien-
tific and Technological Evaluation Office did the same in 1998, around the citi-
zen conference “GMOs in Food and Agriculture”, mentioned above. We will
analyse the result of the French experience, and complete this with the Swiss
one despite the answers were less abundant in this second case.

Some pieces of evidences or figures to begin with, concerning the type of
actors involved and their questions. Out of the eighty-four mails, eleven are
from Mr X37, a professor of mathematics, three from Mr Y an ecological acti-
vist. Afterward, you find seven different people with only two mails, mainly pe-
ople involved in academic professions, often in biological or agricultural fields.
The other forty-eight people sent a single message.

If we follow the chronological progression of this “literature”, we see a lot
of people disappearing. On the gender perspective side, we have only six wo-
men for fifty-seven mail senders, as far as it’s possible to deduce this from the
name address or in the texts.

Another gender-related remarks shows that most of the time women ask
questions and they stay polite and respectful, which is not always the case with
the men, who are sometimes not gentlemanly or respectful of Netiquette.

In a more detailed examination of the texts, we can distinguish between:
• questions (29),
• service-questions like “where it’s possible to have information on the GMOs,

because I am doing research on this?” or “Can you give me information on
this citizens’ conference?” (5),

• answers (26),
• affirmation, assertions or claims (96),

More interestingly for our research on empowerment and deliberation, which
is closer to interpersonal interaction than in the real forum, the number of times
people answer or react to other mails: fifteen are simple sent and only five with
multiple responses.

Five main issues are crystallising interactions. The more discussed is:
“What’s new with the gene technology compared with the agricultural selection,
or natural evolution?”. Secondly people discuss the amalgam or the analogies
with other scientific controversies like made cow disease or cloning. Another
point is whether they have the choice as a consumer to eat GM Food or not.
A convergence took place on the question: which is better, to frighten people or
on the contrary to reassure them? The last point is connected here with the ap-
plication of the precautionary principle.

37 Despite the emails were nominative we think we have to make a distinction between
public character and unknown people. For this reason we let them anonymous.
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A special mail which “organised” the discussion, was the one from Jean-Yves
Le Déaut, the President of the “life” citizens’ conference, and the deputy appoin-
ted to submit a report on the topics of GMOs for the Parliament, and, to be com-
plete, the former President of the Parliamentary Office for Technological and Scien-
tific Assessment (OPECST/POSTA). He sent a long email where he pretended to
answer most of the questions and to map the issue. His strongest position was to
say that the most important concern is the necessity to give scientific evidence to
prove in international summits that GMOs are dangerous. He retained for his map-
ping, issues like the importance of legislation to determine the responsibilities, the
traceability, the reactions against a static reaction of government in the face of
multinational firms.

The most significant differences between this virtual forum and the classi-
cal/real hybrid forum concern a) style, b) moderation and c) time perspectives:

a) Concerning the style: in the web forum, there exists a risk of lack of ci-
vility. You say things that are not acceptable in a face-to-face interaction in
a real hybrid forum. For example this sentence: “He’s such a stupid38 human
being! If you have a panoramic view and more than two brain cells, you can tell
immediately that....”, or “if you are a biologist and you say that, you are a liar”,
or other frontal attacks against the government or the big farmer unions, who
are suppose to be in favour of genetic engineering.

b) The moderator in the forum was quite open, while, on the contrary, the
visitors on the real citizen’ panel have another status, which gives them less op-
portunity for self-expression. On the website, people can take positions on the-
ir own. In a sense this is more in the logic of the French citizens’ conference,
as it is called, which lets citizens free to express their positions, in contrast with
the efforts to reach consensus. On the other hand, in the website, the president
has a much more powerful position because he implicitly maps out the debate
and decides to privilege one question as essential or not.

c) If we have lost in term of civility on Internet, we have gained time dura-
tion to express individual voice. You find people who come to the agora, write
their sentence and disappear. They have the time to develop real argumentation
and sometime texts not far from essays. When you have an answer to a spe-
cific question, you can compare more objectively the way it is responding to. It
is true that sometimes people “cut and paste” log part of texts and we cannot
be sure they read them.

What is more important is that you find hyperlinks to other website and
often to protagonist’ website. With the online forum, you have new information,
like very relevant websites on GMOs. Mister X, who attends the real conferen-
ce asks for social mobilisation and invites people to his website. Even though

38 “Con” in French.
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this experience took place more than ten years ago, we can see the embryo of
what we know now on the terminology of social networks and the sort of
events they can mobilize.

We have no space to debate on whether questions treated in both agoras
are identical. In short, we can say that they often overlap. But one issue, which
was not specifically mentioned in the real hybrid forum appears there: the ne-
cessity of speaking on the ethical aspects of the question39. It’s not by chance,
because the steering committee avoided this question40.

In the Swiss website dedicated to the Publiforum on Medical Transplants,
the mails are less numerous than in France. We have only twenty-two mails but
the country is around ten times smaller. A special thematic classification helps
the visitors. We have noticed that quite all the mails explicitly mention or quote
the others. Aside from the last one, which was provocative, all the other mails
were very respectful.

C�
	�����


As we have seen there is a big gap between “technophobic” or “technola-
tric” approaches of Internet. In matters of deliberation and PTA, Internet reveals
hidden or implicit questions. That was partly the case in the Japanese report
or in the French forums producing variations compared with real social interac-
tions.

The last motto on the use of technology, in the very instrumentalist US re-
port, is partly the opposite because it says that the use qualifies it. “Technology
give us tools; we must decide how to use them”. Is this compatible with the users
of the website analysed here? Have they this kind of calculation in their mind?
Or, do we have a good way to show through Internet that something happens
before we decide to use it in a way or another? Technological objects are more than
instruments. Thanks from all the old objects to Internet, the newness by excellence,
for having revealed this. We recognize there the technology as a revelation of what
we are, as old as Prometheus or Heidegger.

39 For more details, see B. Reber, Ethics in Participatory Technology Assessment,
“Technikfolgenabschätzung, Theorie und Praxis” 2006, no. 2 (15), pp. 73–81. See [online]<www.itas.
fzk.de/tatup/062/rebe06a.htm>.

40 Concerning the underdevelopment of moral philosophy and moral sociology in France,
see M. Canto-Sperber, L’inquiétude morale, Presses Universitaires de France, Paris 2001;
P. Pharo, Morale et sociologie, Gallimard, Paris 2004. This point is a good one to enter in
a transnational comparison with the Swiss website. In another publiforum on GM Food
(1998), ethics was treated as a specific topic. See B. Reber, La démocratie génétiquement
modifiée...
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ICT could empower citizen participation, but not in a deterministic way. They
can enforce their participation and deliberation in the field of PTA and ordinary
democratic process. Technical objects not only cause risk and provoke discussion,
but they could help to make the discussion public, based on innovative procedu-
res. But as we have tried to show, the way to combine ends and means is not so
easy as Weber or Habermas implicitly pretend, exactly because of their reductio-
nist way to treat the technical objects41.

41 To deepen these questions see B. Reber, C. Brossaud, Digital Cognitive Technologies.
Epistemology and Knowledge Economy, ISTE/John Wiley and Sons Inc. 2010.
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If men’s minds were transparent, their needs easily identified and their pre-
ferences publicly known, then, as far as the collective choice is at stake, it wo-
uld be possible, at least in theory, to design institutions that satisfy some unani-
mously approved general principles. This is the so-called normative approach.
The alternatives relevant for choice would be listed, the individuals concerned
with the collective choice would report their preferences, and according to
a precise protocol the procedure would be applied to come up with a decision,
the collective outcome. Such a device will be called a social choice function.
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But however cautiously designed institutions are, by the fact that minds are
not transparent, that individuals can hide their real preferences, and that they
cannot be asked to do more than obey the rules, their actions can be different
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from the sincere actions innocently expected. Agents would have a conflict be-
tween their feelings and their interests. Rational agents would choose the latter.
That is to say they will act strategically.

1��������
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If I propose this extremely stylized description of collective decision proces-
ses, it is clearly not my purpose to overlook the problems embodied in a formula
like “unanimously approved general principles” used above or other ethical dif-
ficulties that must be solved before reaching this approval, it is merely to under-
score the simple formal structure of the problem. After all, compared to any
economic or military problem, the one we have here is relatively well posed.
Governance is a political problem that depends heavily on institution design, and
in this field there is room for voluntary and controlled action, whereas in eco-
nomics, war and international relations both the state of the world and the ru-
les of the game are a fait accompli and they are generally unclear and there-
fore the agents have no choice other than to try to behave optimally in a risky
context. By contrast, in political design, once a procedure is chosen, each of the
steps leading to the final outcome will obey precise rules that may be written
and made common knowledge. For all these reasons formal models provide re-
levant tools for the analysis of governance and more general political systems.

If we address the problem along this line of thought it will be clear that the
main question about an institution is its universality and its viability, and this is
closely related to its stability. To make my statement clear and general let us
represent the whole procedure that describes the essence of some political de-
cision process by a device that we shall call a mechanism. It is an object with
precise rules, that can be used by the individuals composing the society. Some-
times we refer to the society as the committee, whose members are called the
agents. The objects of the choice will be called candidates or alternatives when
the decision problem is an election or a vote, but they can, more appropriately,
be called social states when the aim is, for instance, a government formation.
In game theory such a device is called a game form or strategic mechanism.

�������	���������

Suppose that the mechanism is, at some instance, going to be used by some
fixed committee deliberating on a fixed set of alternatives. The agents are sup-
posed to feed the mechanism by some action and the outcome depends on the
joint action of all agents. The agents are assumed to be rational, that is, they will
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try to act so as to maximize their interests. In order to do so, agents are sup-
posed to dispose of preferences over the alternatives. A preference for an agent
is a ranking of the alternatives from the best to the worst one. It turns out that
we have here precisely a strategic interaction known as a game in strategic
form. In such a game an agent does not generally dispose of a so-called domi-
nant strategy, that is he does not have a policy that prescribes to him to behave
in such or such manner in order to achieve the best outcome, independently
of the others’ behavior. The first question is therefore what we mean by a good
strategy. In the sequel we shall assume that a good joint behavior is one that
results in an equilibrium. If we have such a situation then we shall say that the
game is solvable (in some precise sense).

����"�����	�
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Moreover if the mechanism were to be used extensively and repeatedly,
maybe with different sets of agents members – and by its very nature a me-
chanism is designed in order to be used in many committees in the same country,
the same voting procedure is instituted in many legislatures etc. – then we should
not only be concerned that one precise interaction be solvable but that all possible
ones are. That is we must have in mind that a good mechanism should lead to
clear solutions in all possible situations. Solvability must prevail for all types of
players, with all kinds of preferences. The mechanism is said to be solvable or
stable if it is solvable for all preference profiles.

1����������
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Why should we care at all about solvability? An equilibrium cannot be con-
tested from within the institution, that is using the rules of the game. Solvability
therefore means that, in some sense, the outcome of the interaction is predic-
table. Now if we can predict the outcome for every preference profile, then we
would indirectly obtain a social choice function, precisely the kind of normative
objet that we presented in the first paragraph. Therefore if our aim is to make
this normative object truly effective, we should seek to design an appropriate
mechanism the solutions of which would lead to the normatively desired outco-
mes. This is the famous implementation problem1.

One should be aware that implementation depends on the type of solution
admitted for the game. Consider, for instance, the most desirable notion of so-
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lution, that is the one obtained by dominant strategies. If the number of achie-
vable alternatives is at least 3 then the only social choice function that can be
implemented is a dictatorial one. This seems incompatible with any acceptable
notion of democracy, not to mention plurality. Thus one is led to the study of
mechanism solvability with other solution concepts like Nash equilibrium or
strong Nash equilibrium. Here too there are only a few implementable social
choice functions. Therefore what is needed is a more extensive study of mecha-
nisms in view of a rational classification of mechanisms with respect to their
stability. To do so I suggest the following general approach.
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Assume that we start with a game form. Then we can describe the under-
lying power of agents or coalitions. A simple way to describe global power is
to list coalitions that can achieve, by using an appropriate coordinated respon-
se, any alternative, whatever is the strategy of their opponents. These will be
called winning coalitions. For instance, in a majority vote, any majority is a win-
ning coalition, and similarly in a weighted majority. A more detailed power de-
scription may be obtained as follows: Take a coalition S and a subset of alternati-
ves B. Say that S is �-effective for B if S can achieve some alternative in B, whatever
is the strategy of its opponents, by using an appropriate coordinated reply2. We have
thus the b-effectivity function associated to the initial game form.

E���	�������"�
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So far the power that we defined is global. But we can refine the description
in many directions. The local version of the effectivity function is obtained as
follows. Assume that some alternative a is proposed as a starting point. Then
a coalition S is b-effective for B at a if S can achieve some alternative in B whate-
ver is the starting situation with outcome a. We thus have the �-effectivity bundle.
This is clearly a refinement of the effectivity function. But it is far more instructi-
ve to go further.
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So far we considered only coalitions acting in some sense independently
from each other. Now we can describe the joint action of admissible coalitions.
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Assume again that we start at a. Take an array f of subsets of alternatives,
that is (f(S), where S goes through all admissible coalitions). We call such an
object an interaction array. Consider interaction arrays f satisfying the follo-
wing property: starting from any situation that results in a, there exists some ad-
missible coalition S that possesses an appropriate reply that can achieve some point
in f(S). The collection of all such arrays is called the interactive form
associated to the game form. It is worthwhile noting that the power system con-
sidered in an interaction form is a joint disjuctive power. It is joint since in an in-
teraction array all the admissible coalitions are considered simultaneously, disjuntive
since either one of the coalitions can be actively exerting its opposition (or objection)
power. Dually one can describe the joint conjunctive power. It turns out that solva-
bility of game forms is closely related to stability of the interactive form.
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We can go a step further by getting rid of the strategies. An abstract inte-
ractive form is simply a description of the joint power of coalitions and agents
involved in some interaction. For every alternative a we are given a set of arrays
as described above. This unified model embeds essential features of both coopera-
tive and strategic concepts in standard game theory. It is an intrinsic description of
the interactive power of the agents. Like in a cooperative game, no strategies are
explicitly given. The notion of solution is called a settlement. It is defined in a uni-
versal fashion, that is independently of the strategic background. An interactive form
is stable if for every preference profile there exists some settlement. Moreover the
model allows a comparison between different interactive forms. Furthermore one
can define, in this unified setting, a stability index.

A political stalemate is the result of conflicting interest and a distribution of
power that does not allow for a settlement. Instability is thus equivalent to the
possibility of a stalemate. The stability index is a number that describes the mi-
nimal distribution of the forces involved in some unstable situation, thus allowing
an a priori description of the lines along which the society is likely to be split in
a stalemate. Thus in this model, we can learn not only if an interactive form is
stable or not but also how unstable it is, if it is3.
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No podemos referirnos a los comienzos de la antropología, pero sí conviene
señalar que en Sócrates se inicia un giro antropológico en la filosofía: “Me gu-
sta aprender, y el campo y los árboles no quieren enseñarme nada, pero sí los
hombres de la ciudad”1.

Es verdad, que con Sócrates podemos hablar de “giro antropológico”, porque
es notable en sus discípulos en Platón y Aristóteles, así como en las denomina-
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das Escuelas post-socráticas, pues todos ellos se ocupan principalmente de la vida
humana. Sin embargo se ha dado otro momento, en la filosofía moderna
y ante todo contemporánea, donde se origina el llamado “giro antropológico”.
Con la filosofía ilustrada de Kant, el pensamiento se centra en una de las cu-
atro preguntas que este filósofo formula como verdaderas preguntas filosóficas,
admitiendo que la pregunta, por excelencia, y nunca respondida del todo, es la
pregunta acerca del hombre.

Este giro antropológico o esta cuestión con base en la antropología llena la
filosofía del siglo XX, en especial, a partir de la obra de Max Scheler El puesto
del hombre en el cosmos (1928) y, como en el siglo V a.d.C. la notoriedad de
esta reflexión va pareja a la conciencia de pérdida, de desencanto y desespe-
ranza ante la presencia del mal en el mundo, las derrotas y la violencia huma-
na. La pregunta consiste en saber qué es el hombre, cuál es su condición
y cómo puede transformar o hacer mejor este mundo. Estos filósofos expusie-
ron que existen realidades como el envejecimiento (Scheler), como la muerte
(Landsberg) que sitúan a la filosofía en la necesidad de hacerse la pregunta
más radical acerca de la condición humana. Más aún, tal vez pueda decirse que
en el fondo de toda reflexión se encuentra siempre esta cuestión humana.

En efecto, aunque no podemos detenernos en fundamentar este desi-
derátum, sin embargo, por más que brevemente, vamos a exponer las corrien-
tes filosóficas del siglo XX que centran su reflexión en la antropología y al hilo
de ellas expondremos el pensamiento de Fernando Rielo, a mi parecer, en una
clara respuesta a estas cuestiones.

������	�
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Tras las posturas racionalistas e idealistas de la edad moderna que, a pesar
de su reflexión sobre el ser humano, abocaron a referencias siempre cerradas
sobre sí mismas, como sucede en Descartes, el pensamiento contemporáneo ha
sido más relacional y ha pretendido explicar no sólo la propia condición huma-
na sino también la clara referencia en su elección con “lo otro”.

Desde el marxismo, y en rebeldía en muchos casos con la situación reinan-
te, la filosofía trata de no ser sólo intérprete de la realidad sino propone cam-
biar el mundo, a veces desde posiciones muy inmanentes como la marxista que
entiende que la relación humana casi exclusivamente es la económica, y conse-
cuentemente, la lucha de clases, aunque también se presentan planteamientos
más amplios como puedan ser las filosofías personalistas, hermenéuticas, en las
que nos vamos a detener.

El sufrimiento de dos guerras mundiales, el horror de una violencia casi ili-
mitada, la invasión y humillación de los pueblos permiten mirar el pensamiento
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del siglo XX con una clara comprensión o deseos de comprensión de la condición
humana. Abandonados los sustancialismos, este siglo XX se ocupó de subrayar la
dignidad humana y buscar la relación con los demás y con el mundo (Husserl) y
ponderar el proceso de irse haciendo persona en el desarrollo de la vivencia moral
(Scheler).

Tras estos planteamientos, Heidegger, siguiendo a Nietzsche, ha tomado el
testigo centrando en la cuestión de la antropología en la búsqueda de “una expe-
riencia originaria” o experiencia original de lo humano. Preguntarse por el sen-
tido es intentar descubrir la verdad de lo que se es. Para un buen estudioso de
Nietzsche, como es Jesús Conill, su filosofía supone un vuelco en la experien-
cia entendiendo la razón como apertura a la experiencia, y defendiendo que el
pensar surge de la vida porque toda filosofía proviene de la experiencia. El re-
sultado no puede ser nihilista, sino el de una comprensión que tiene que ver con
la historia y con el tiempo2.

En esta misma trayectoria, Heidegger propone una pregunta abierta en la
metafísica: ¿Quién es el hombre? Y su intento se sitúa en una filosofía de lo
concreto. Ahora bien, se trata, en este caso, de lo siguiente:

1) La determinación de la esencia del hombre jamás es respuesta, sino,
esencialmente, pregunta.

2) El preguntar esta pregunta y su decisión son históricas porque la pregunta
constituye la esencia del acontecer histórico.

3) La cuestión acerca de quién sea el hombre, siempre se tiene que plante-
ar en conexión con esta pregunta: ¿qué pasa con el ser?3

Es cierto que toda pregunta acerca del mundo o de las ciencias humanas,
es decir la psicología o la pedagogía, requiere una idea clara de la condición
humana. La pregunta por el hombre tiene un estatus ontológico y metafísico4.
El llamado “giro antropológico” se centra en la importancia de la filosofía como
reflexión antropológica al exponer con claridad la distinción del hombre respec-
to de los animales debido:

a) su ser histórico que lo diferencia de los animales porque éstos no gene-
ran transformación de la realidad, sino que tienen conductas deterministas.

b) El ser humano aparece, entonces, como un ser cultural que tiene memo-
ria del pasado, conciencia en el presente y responsabilidad ante el futuro.

Si partimos pues de Nietzsche y de Heidegger se observa el énfasis por re-
cuperar el deseo central de saber acerca de la experiencia humana. A nuestro
entender se han dado varias respuestas relevantes:
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a) Una forma de reflexión que podríamos denominar como filosofías de la
experiencia;

b) las corrientes personalistas que centran su pensamiento en la persona;
c) las hermenéuticas que desde el propio Nietzsche insisten también en una

lectura de la experiencia, olvidando el logicismo de la razón y buscando una
apertura de dicha razón que explique la vida;

d) nos referiremos también a la filosofía española porque teniendo un asen-
tamiento en las filosofías de la experiencia se han centrado en una estructura
constitutiva que explique el carácter más esencial del ser humano;

e) como una deriva de éstas, podremos también estudiar las corrientes de
neurología como las más actuales.

Las filosofías de la experiencia han querido desde Merleau-Ponty (1908–
–1961) comprender al sujeto como ser-en-el mundo, en el supuesto de alcanzar
“la conciencia perceptiva” desterrando posturas idealistas y objetivistas. En
tiempos de pensamiento fragmentario o débil resulta una maravilla constatar que
algunas filósofas que han mostrado una especial sensibilidad para tratar la expe-
riencia humana: Édith Stein (1891–1942), María Zambrano (1904–1991), Han-
nah Arendt (1906–1975), o Simone Weil (1909–1943), se han ocupado de los
grandes temas de la filosofía en una conjunción del pensamiento con sus vidas.

Entre ellas destacamos ahora a Simone Weil, que como hiciera María Za-
mbrano, escribe notas a manera de una confesión, pues su saber parte de su
propia experiencia que narra en forma de Diarios. Sus temas más acuciantes
son la ética, la política y la religión, y se refiere a una forma peculiar de trans-
mitir su experiencia. En épocas de sofística resulta enormemente importante
“atenerse a la realidad”, preocupación claramente orteguiana, que responde
a una inquietud por lo real, por la verdad y por la realidad toda. Desentrañar
esta realidad es acercarse a las grandes preocupaciones humanas a fin de no
esquivar lo importante: “para mí la vida no tiene, ni ha tenido en el fondo otro
sentido que la búsqueda de la verdad”5, teniendo en cuenta que “la verdad está
en el fondo del corazón de todo hombre, pero tan profundamente oculta que es
difícil de traducir al lenguaje”6.

Quisiéramos subrayar dos aspectos: la reflexión acerca del mal o de la des-
dicha en la condición humana y, por otra, su apuesta por el pensamiento religioso
en clave mística.

Todos los movimientos naturales del alma están regidos por leyes análogas
a las de la gravedad material. La gracia es la única excepción. Salvo que inte-
rvenga lo sobrenatural, hay que esperar que las cosas sucedan siempre confor-
me a la gravedad.


�������
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�������	������ères lettres, Gallimard, Paris 1957, p. 213.
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A Simone Weil le interesa la reflexión sobre la vida espiritual y no se atiene
sólo a la vida corporal y a la psíquica, sino que propone estar junto al obrero y
junto al oprimido para rechazar todo dominio de poder que explote la dignidad
humana, critica el poder y defiende como únicas estructuras de relación: la ami-
stad, la confianza y la protección para asentar las bases de la igualdad humana
como verdaderas “necesidades del alma”. Simone Weil quiere romper la cadena
de desdichas que pesa sobre el hombre y piensa que sólo algunas figuras, como
Cristo, rompen dicha maldición asumiéndola desde su propia vida
y muerte.

Trataremos también, aunque someramente, otra autora Hannah Arendt, que
ha reflexionado desde su propia experiencia de mujer judía acerca de terror del
nazismo. En sus obras más representativas, como La condición humana (1958)
o Eichmann en Jerusalén. Un estudio sobre la banalidad del mal (1961),
Hanna Arendt se pregunta acerca de cuál puede ser la explicación del sufri-
miento humano, especialmente aquél que un ser infringe a otro, y llega a re-
sponderse que es la falta de comprensión. La comprensión significa “pensar so-
bre lo que hacemos”, tomar consciencia y asumir las responsabilidades que se
deriven. La carencia lleva a que se pueda ser capaz de torturar a otro sin asu-
mir ni tener conciencia de tal asesinato. Es preciso comprender el mal con ver-
dadero conocimiento. Dice: “comprender es acoger el tiempo en el que vivimos
para evitar la alienación del mundo”, porque si no lo hacemos así: “se vuelve
superfluo ser persona”7.

��	����
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Llamamos corrientes personalistas a aquéllas que toman como estructura
central la noción de persona, la experiencia de serlo y de encontrarse con otras
personas. La persona es lo más singular y lo más incomunicable, en cuanto que
es lo más propio. Con ello se quiere subrayar que la definición de persona no
tiene su origen en la cosa sino en el ser, que es su constitutivo formal.

Autores como Scheler, Landsberg, Mounier, Marcel,… han escrito bellísimas
aportaciones acerca de la necesidad de ser persona y desprenderse de los más
bajos instintos animales y potenciar la dimensión relacional y su carácter tra-
scendental.

Como los personalistas no han pretendido exponer de forma cerrada sus de-
finiciones, regularmente han querido exponerla como aquel capaz de relacionarse
con otros y preferentemente con Dios. Incluso, el personalismo francés ha sub-
rayado la relación de la persona con una meta siempre trascendente. Se valen
de distintos métodos: dialógicos, fenomenológicos para comprender lo más inte-
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rior, que es el espíritu, del método reflexivo porque sólo introspectivamente puede
alcanzarse la inmanencia en su relación con la trascendencia. Pero algunos auto-
res, entre ellos López Quintás, teme que esta relación llena de intensidad tenga un
carácter espléndido, por su amplitud, y temible, en el caso de su posible impreci-
sión8. No decimos que la categoría relación en el personalismo sea un accidente ni
tampoco que sea respectividad, los personalistas defienden una relación intrínseca
pero no se parte del Modelo Absoluto como concepción genética del principio de
relación, como defiende Fernando Rielo.

La hermenéutica, como dice Jesús Conill, han volcado todo en la experien-
cia entendiendo la razón como apertura a la experiencia, y destacar que el pen-
sar surge de la vida y que toda filosofía nace de la experiencia. El resultado no
puede ser nihilista, sino que buscan una razón que pueda comprender la vida
y que tiene que ver con la historia y con el tiempo. Las corrientes hermenéuti-
cas ha aportado un horizonte de sentido que han sido valiosas en tanto no hay-
an caído en relativismos.

La filosofía española contemporánea

En el siglo XX hemos tenido un grupo de filósofos claramente centrados en
la reflexión sobre el hombre, desde Miguel de Unamuno, Xavier Zubiri, María
Zambrano, Eugenio D’Ors, Pedro Laín Entralgo, Julián Marías, quienes piensan
con una clara referencia a la raíz constitutiva de la persona. Cuando decimos
constitutiva queremos resaltar que la filosofía española ha subrayado una filo-
sofía como modo de vivir (de ahí su carácter ético y realista), centrada, en un
modo de ser relacional y de estar en el mundo en relación con la naturaleza,
con los demás seres humanos y con Dios.

Estos autores, en los que podríamos ahora destacar a Zubiri y a Julián
Marías nos proponen una reflexión mesurada, clara, real y orientadora del vivir.
Parten de la realidad, a veces de la realidad empírica (Marías), para buscar el
fundamento de lo real o su raíz constitutiva, lo cual requiere un estado de aper-
tura para hallar la autenticidad de la experiencia. Y el descubrimiento estriba en
que el poder de lo real o fundamento de lo real se encuentra religado al proble-
ma mismo del hombre. Es importante porque conocer la realidad humana es
potenciar también su realización.

Del estructuralismo a la neurología. Podría decirse que, para muchos, la
modernidad ha sido, como se repite frecuentemente, una crisis del sujeto y la
superación de la misma ha de ser también una recuperación del sujeto huma-
no. Tras las ideas de Nietzsche y su fórmula que “Dios ha muerto” se ha deri-
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vado, más bien, hacia posturas de muerte del hombre, también “el sujeto ha mu-
erto”. En el estructuralismo no es importante el sujeto, sino que el orden de las
partes y el sistema ha sido el núcleo del pensamiento, el pensar consiste sólo en el
análisis, composición y descomposición de las partes. Actualmente es la neuro-
ciencia la que atrae mayor atención, bajo un axioma que podría decirse es el sigu-
iente: el ser humano es su cerebro, lo cual supone un reduccionismo y un abando-
no de lo trascendental que es inexcusable porque se pierde el sentido, lo cual es
propiamente filosófico, y hasta aquella distinción cartesiana entre mente y cerebro
que considera una realidad más compleja. Si se piensa esta relación, entonces no
puede entenderse que se admita la reducción de la parte por el todo.
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Desde estas cuestiones planteadas y algunas afirmaciones que suponen nove-
dades de la filosofía contemporánea, vamos a ver las respuestas de Fernando Rie-
lo que, aunque en su mayoría no son respuestas a la lectura de estos autores, sin
embargo está claro que responden a sus preguntas. Como la reflexión que hoy nos
ocupa no puede ser más que un esbozo, nos detendremos en la importancia de la
antropología de Fernando Rielo según algunas coordenadas partiendo de la recu-
peración del ser humano, su condición espiritual, la libertad y la consciencia.

Hemos visto la búsqueda contemporánea de una experiencia auténtica, origi-
naria, que sea soporte de una posterior argumentación, desde Merleau-Ponty a las
filosofías de la experiencia. Y también hemos visto que la hermenéutica plantea
defender una razón no formalista, por ejemplo una razón narrativa, en apertura a
la experiencia vivida. Un ejemplo de estas aspiraciones se encuentra en Simone
Weil, como ya hemos visto, que se sitúa en un pensamiento que es espiritual y es
ético.

Creemos que Rielo también se posiciona en la experiencia humana, pero
como experiencia relacional, con clave claramente ontológica9. Lo propio y di-
stintivo del ser humano, frente a los demás seres vivos, es la consciencia.
Podríamos decir que la experiencia humana es consciencial, ahora bien, lo signi-
ficativo es que esta experiencia es manifestación espacio temporal de la vivencia
de la persona y la vivencia radica en la consciencia. Conviene explicar la con-
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sciencia y la vivencia. Lo consciencial no se refiere tan solo a los sentidos sino a
una vivencia más honda o más íntima que consiste en la apertura del ser finito a
lo infinito.

Es decir, Rielo añade que la vivencia humana se fundamenta en una rela-
ción constitutiva, primigenia, entre la criatura y el Creador. Y su manifestación
es a lo que llamamos experiencia. Por ello dirá que todo lo que se sienta o se
perciba es experiencia, aunque más bien llamamos experiencia humana a aqu-
ella que siendo potenciadora de la vivencia, nos sitúa en esa relación integrado-
ra que da dirección y sentido a toda la experiencia al fin de alcanzar el + que
es la vivencia. Lo vivencial es lo genético, pues lo genético surge de esta viven-
cia primigenia.

La vivencia se origina en el mismo momento de la concepción. Por eso es
vivencia primordial. Está antes del espacio y del tiempo. Esta vivencia primige-
nia la tiene todo ser humano, porque es la primera vivencia, intimidad constitu-
tiva, es decir, consciencia de la divina presencia que constituye a la persona. La
vivencia no es un abstracto, ni sólo una representación mental, viene explicada,
genética o vitalmente, por esa vivencia primordial.
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De ahí que la experiencia humana es tanto más humana cuanto más vivencial.
No podemos decir, pues, que el ser humano es arrojado al mundo (Heideg-

ger), o que su libertad es un infierno (Sartre) sino que su dignidad reside en que
es creado por sí mismo y es amado por sí mismo. Es un ser en relación a al-
guien, es alguien con consciencia de Alguien, absoluto, creador, etc. Tampoco
podemos admitir los subjetivismos e idealismos propios de la filosofía moderna.

De aquí también que Rielo denomine a la Antropología como Ontología
o Mística10. Pues su antropología se centra en el ser humano que viene defini-
do por esta relación con el Absoluto11. Afirma que la definición del hombre es
como ser místico. La antropología pertenece a las ciencias experienciales
o ciencias del espíritu, cuya medida es la inspiración como constante trascen-
dental y la unidad de vivencia es su constante formal. Mientras que en las cien-
cias experimentales su constante es la unidad de medida.

De este modo la experiencia más humana es concreta y no es abstracta
y sin embargo no es sólo sensible, ni sólo emocional, ni sólo reflexiva sino que
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responde a algo más hondo y al mismo tiempo integrador de nosotros mismos.
Así siendo finitos no nos sentimos satisfechos con lo sólo finito; conocemos lo
infinito y somos conscientes de que no somos infinitos y, sin embargo, recono-
cemos lo infinito, porque tenemos de ello experiencia.

Esta experiencia que nos integra, que nos unifica interiormente, y comporta
valores de paz, de plenitud, de satisfacción supone, al mismo tiempo, una raíz
unitiva de nuestro ser que es complejo y propenso a la desintegración. Este pa-
raíso íntimo que todo ser humano lleva consigo es la presencia del Absoluto en
sus vidas y esta constituye la raíz origina del ser y del conocer, como el paraíso
al cual se vuelve siempre. Y es que este Absoluto está presente en la intimi-
dad de toda inquietud humana, de toda aspiración y ensoñación sea religiosa, fi-
losófica, científica, etc. Si la experiencia se aleja de esta vivencia no es propia-
mente experiencia, entonces podríamos hablar de alienación, ilusionismo,
pseudoexperiencias, falsificación, artificialismos etc. “El ser humano... no tiene
que buscar la felicidad: buscarla es su equivocación. La felicidad ontológica
o mística es un don que viene cuando, con amor y generosidad, la persona
practica la virtud”12.

Cuando no se aleje de esta vivencia entonces se potencia la convivencia,
porque la vivencia es sólo vivencia de alguien si es para alguien. No existe vi-
vencia que no sea compartida porque su esencia es la comunicación. Esta divi-
na presencia que nos vive, que se puede explicar, pero desborda todo lenguaje,
es condición de humanización porque refiere a alguien, que definiéndola expli-
ca, integra, capacita la conducta humana. Porque la antropología de Rielo po-
tencia lo vivencial como lo más humano y lo humano que se caracteriza por la
vivencia, que es el + de la experiencia. Y la consciencia como el sujeto de esta
consciencia.

Con ello queremos decir que Rielo busca la apertura a la experiencia pero
no meramente como apertura, sino sabiendo que existe un origen que es reali-
dad primera y originaria, creadora y definidora del ser humano. De este modo
ni la apertura a la experiencia se explica por sí misma, ni queda vaga o inde-
terminada.

Tanto el personalismo como la hermenéutica subrayan la apertura a la tra-
scendencia, pero en Rielo queda, además, claro que esta apertura es relación de
un alguien a un Alguien.
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Esta estructura constitutiva del ser humano que hemos subrayado como im-
portante en la filosofía española es clave también en Rielo, además nos parece
que la matiza con toda claridad. Estructura constitutiva quiere decir que no sólo
apela a un fondo interior a la manera de San Agustín: “luz de mi corazón, paz
interior de mi alma, virtud fecundante de mi mente y seno amoroso de mi pen-
samiento”13, o al poder de lo real o realidad fundante (Zubiri) sino que expone
la presencia divina, divina presencia constitutiva, y su estructura constitutiva del
espíritu sicosomático.

Como vimos el personalismo subraya el carácter relacional de las personas,
pero Rielo habla de una relación constitutiva. No queremos decir que el perso-
nalismo no suponga este carácter constitutivo de la relación, lo supone pero no
se centra en este supuesto ni le sirve de base para sostener el desarrollo argu-
mentativo del mismo.

Rielo parte del espíritu, es decir, los seres personales son seres espirituales.
La persona humana no es simple porque su espíritu es sicosomático, es una uni-
dad de alma y de cuerpo. Su cuerpo es un compuesto y su alma es compleja,
pero busca la simplicidad: “Gracias, te doy, Padre, porque has revelado estas
cosas a los sencillos”. El espíritu asume las funciones orgánicas y las psíquicas,
las asume constituyendo la unidad.

Vemos que la persona humana tiene dos elementos: un elemento creado el
espíritu sicosomatizado, el espíritu asumiendo las funciones de la psique y del
soma. No hay nada que suceda en nuestro cuerpo que no lo sienta el espíritu.
En ese es espíritu quien infunde un elemento increado: la divina presencia en el
espíritu creado. Esta divina presencia estructura, enriquece el espíritu con un
patrimonio: atributos, leyes, valores, virtudes. A este estado de ser en el que
queda el espíritu en virtud de esta divina presencia, le llama gene.

Se entiende, pues, porqué Rielo llama a su metafísica genética, pues lo
genético hace relación siempre a este Modelo Absoluto, a este principio vital
que vincula la creación entera con el creador, de manera relevante a la perso-
na humana como la máxima expresión de todo lo creado. Esta divina presencia
no es el gene; pero el gene no es sin la divina presencia constitutiva. El gene
es la huella y desaparecería si se retirara esta divina presencia constitutiva.

Nos parece relevante señalar la matización de Rielo sobre el espíritu pues
llega a exponer su estructura, no quedando de este modo, como una realidad
máxima, pero tan alta como vaga. El espíritu es potencia de unión perceptiva
y comunicativa, por ello es realidad máxima, porque los seres humanos somos
más que inteligencia o deseos, somos seres unitivos. Y esta Potencia de Unión
une en si las funciones perceptiva y comunicativa cuyo más de la percepción es la
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consciencia y el de la comunicación es la potestad. El espíritu es consciencia pote-
stativa.

No se puede confundir el espíritu y la divina presencia constitutiva, el espíritu
es creado y la presencia se infunde, se hace presente en este espíritu creado.
Dios crea libremente, la libertad divina es síntesis de la omnipotencia y de la
omnisciencia y hemos sido creados libres. Nuestra libertad es creada, genetiza-
da. Nuestra libertad tiene un límite formal: condicionantes, resistencias, limitacio-
nes, etc. Pero tenemos libertad porque estas limitaciones no definen a la liber-
tad, es su límite formal. Pero venimos definidos por el límite trascendental
o divina presencia constitutiva: “Ya no eres esclavo, sino hijo, y tuya es la he-
rencia por la gracia de Dios” (Gal 4, 6–7).

La persona humana es un ser místico porque su naturaleza posee la capa-
cidad de tener experiencia positiva e incrementativa en la vivencia de los valo-
res. Esta es la experiencia mística, que consiste en el ejercicio de la libertad
guiada y formada por la virtud y el amor, síntesis de las virtudes.

La estructura constitutiva humana es el espíritu encarnado o sicosomatiza-
do que posee además la divina presencia por la que el ser humano es siempre
más. Está condicionado por la finitud pero capacitado, consciencia potestativa,
para ejercer un dominio sobre sí mismo, relacionarse con los demás y hacer un
mundo mejor.

Más aún, la antropología de Fernando Rielo supone una concepción mística
en lo que tiene como cima el amor de Dios que deja impreso en el ser humano
la conciencia filial.

"�	�
���������	���#����

En este sentido, Rielo no pertenece al movimiento personalista, porque no
busca “la relación con el otro” sino que expone directamente la relación con la
divina presencia constitutiva. Su metodología no va de lo exterior a lo interior,
sino que esta concepción genética del principio de relación es intrínseca. La de-
finición de persona no es de alguien con otro alguien, sino del alguien con el
Modelo Absoluto.

Diríamos que en el “giro antropológico” del que hemos hablado se ha pro-
ducido un “giro epistemológico”. Hasta ahora se ha dicho que el conocimiento
viene de los sentidos, Fernando Rielo dice que el conocimiento es espiritual, po-
rque el estado de ser es genético, procede de las personas divinas que consti-
tuyen el ser personal. Las personas divinas definen la geneticidad, pues la vida
no se reduce a lo biológico, es más que lo biológico, pues es la apertura rela-
cional a quien nos constituye. Crean el espíritu e infunden su presencia, con su
presencia los atributos de ser, de bondad, de verdad, de belleza, las virtudes, la
ley de la perfectibilidad, etc. Por ejemplo: la verdad se asienta en el espíritu y se
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proyecta en el alma, con lo cual, la verdad no es una adecuación entre lo que es y lo
que se dice, es más, es el quien de las personas divinas en el ser humano.

Querríamos finalmente, subrayar matizadamente la consciencia en Fernan-
do Rielo. Asume la consciencia como lo que define al hombre, pero no es la
consciencia sólo comprensión racional. El ser humano no es sólo intelección, sino
que la consciencia tiene que ver con el convivir. Creemos que con ello respon-
de también a preguntas contemporáneas acerca de la racionalización de la con-
ducta humana, como hecho significativo, y aún a propuestas como la de Han-
nah Arendt, que señala que es preciso ahondar en la comprensión de los actos
y asumir las consecuencias de las acciones humanas.

Es cierto y es necesario, pero Fernando Rielo no defiende que la inteligen-
cia sea la asumente de la conducta humana. La consciencia es más que inteli-
gencia y más que el criterio de la vida moral, lo que define al hombre es Algu-
ien que, presente, en la consciencia le constituye. Es cierta la importancia de la
consciencia pero ésta no es un abstracto, ni un concepto sino una presencia de
Alguien, que es persona, que deja al espíritu en un modo de ser, en un acto de
ser, en una forma de ser que le capacita en su humanización: “La percepción
o consciencia es la de una persona que, poseyendo un espíritu sicosomatizado
responde [...] a la divina presencia constitutiva del acto absoluto”14.

Rielo no entiende la consciencia como autopercepción, porque no se puede
entender la consciencia en sí misma, la consciencia es relacional, el mundo de
las vivencias pertenece a la consciencia ontológica, a su intimidad constitutiva.
Pero Rielo llama vivencia al vínculo que une a la criatura con el creador, por
ello llama vivencia a lo más profundo, a lo más importante, al absoluto que está
presente en cada experiencia, este Absoluto del que tenemos consciencia porque
constituye al ser humano y es primera vivencia, consciencia es esa Presencia
Constitutiva de Alguien.

El ser humano es consciente de “algo” porque es “alguien” con conscien-
cia de “alguien”. Con ello Rielo afirma que esta consciencia, o mejor, ser con-
scientes es saber que podemos relacionarnos, percibir, comunicarnos con algo
y con alguien. La consciencia es para Rielo convivium, con un Alguien que sa-
tisface plenamente, es Alguien absoluto, alguien que actúa en la persona humana
con la persona humana.

Con ello el ser humano conoce la capacidad de transcendencia, de ahí que
Fernando Rielo hable de consciencia potestativa. Este don de la consciencia po-
testativa hace posible:

a) que el ser humano pueda reducir sus funciones instintivas y estimúlicas po-
rque puede conquistar y conquista, de hecho, sobre todo no estar a su merced;
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b) la transcendencia, porque nos relaciona con un Alguien que nos consti-
tuye.

Creemos que no basta con decir que es preciso racionalizar la conducta
para que ésta sea más humana, no es a fuerza de pensar, e incluso obsesionarse,
el modo para ser mejores. Este es un vicio racionalista propio de muchos autores,
como Spinoza, el cual propone que el abandono de las pasiones tristes puede
alcanzarse a fuerza de racionalizar, objetivar y asumir dichas pasiones hasta llegar
al sosiego y aceptación de las mismas. Por lo cual llegamos a vivir pasiones ale-
gres. Y es cierto que es sanante el objetivar y separarse de las pasiones, pero no
es a fuerza de racionalizarlas. Rielo propone esta presencia del Absoluto en la
consciencia humana como tercio incluso, alguien que define, potencia y hace la
síntesis de esas dos realidades que vienen definidas por este tercero.

El éxtasis es consciencia de unión de alguien con Alguien, que es Modelo
y modela. El “éxtasis es acto ontológico o energía constitutiva del espíritu humano
que, abriéndose a la infinitud [...] se comunica con Dios, con sus semejantes
y con su entorno”15. Lo místico es experiencia y compromiso espirituales cuando
estas son respuestas a la acción divina16.

Nos interesa la propuesta de Hanna Arendt acerca de que la deshumanización
del nazismo venía de unos seres humanos que no entraron en la comprensión del
mal e “hicieron superfluo” el hecho de ser personas, pero Fernando Rielo propone
que esta consciencia es una vivencia o convivencia personal con alguien que nos
vivifica y genetiza. He aquí la conciencia filial.

����!'��(�

El hombre más que un ser simbólico es un ser místico, pues con la divina
presencia ha recibido todo un patrimonio genético:

1. Su espíritu tiene carácter personal.
2. Provee el disposicional de la libertad.
3. Se presenta a la inteligencia como “ley del conocimiento”.
4. Proporciona a la voluntad la forma del querer.
5. Otorga al espíritu la energía extática que le pone en comunicación con el

Absoluto y con sus semejantes.
Dicho de otro modo, hemos querido destacar algunos aspectos de la antropo-

logía de Fernando Rielo:
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• El primero y básico es que parte de la consideración de un ser espiritual.
• Hemos expuesto su idea del ser y del ser humano.
• Presenta una antropología cuyos principios se acercan y explican la vida huma-

na y, al mismo tiempo, es trascendental.
• Expone con cuidado a qué denomina vivencia.
• Se centra en lo genético que es vida, en la que la presencia del Absoluto

como principio concreacional, actual y epistémico define al ser humano y dota
a su espíritu de una conciencia potestativa capaz de responder activamente
a la acción del Modelo Absoluto.
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